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PREFACE. 



rIE Code of Practice ii a necessary part and parcel of every Kaaeas 
lawyer's librarj-— a liook more iL^cd than any other— beinj^ the only 
>ractical ^ide through the labyrinths of a law suit from iti* incjeption to 
he cloee. Althoagh contained in the Statutes, it is there in very cumbar- 
lome form, and is mixed in with matter that is used by attorneys but eel- 
lorn, whilst the code is in conBtant use in the office and court room. 

The leading States have the Coiie in a sei>aratet handy form, and as such 
be publication has always been approved of by the bar. The Kansas 
)ode, here presented, contains the Code of Civil Procedure, and also the 
^vil Code for Justices, with full notes of decisions of the Supreme Court of 
Cansas bearing on these sections. 

It is believed that much labor will be saved the profession — and sorely 
♦ faithful attorney neetis all the help, light and assistance of every legal 
Dnvenienee that will save time and trouhlcj and enable him in this fast 
ge to read as he runs. Trusting that this will be realised in a measure by 
he "Annotated Code,'* and that the labors spent in its preparation will be 
ppreciated by the bar, tht* author, with much solicitude, consigns it to 
heir hands. 

ToPBKA, November, 1SS6. IBWIN TAYLOE* 
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CIVIL CODE. 



CHAPTER 80, COMPILED LAWS OF 1885. 

An Act to establish a Code of Civil Procedure. 
[Took effect October 81, 1868.] 



ABT. 

1. Preliminary provisiona. 

2. Fomi of civil actions. 

3. Time ofcommencing civil actions. 

4. Parties to civil actions. 

5. The county in which actions are 

to be brought. 

6. Commencement of a civil action. 

7. Joinder of actions. 

8. Pleadings in civil actions. 

9. Provisional remedies; arrest and 

bail. 

10. Replevin of property. 

11. Attachment. 

12. Injunction. 

13. Receivers and other provlBional 

remedies. 

14. Xasuee. 

15. Trial. 

16. Evidence. 

17. Judgment. 



ABT. 

18. Causes of action which survive, 

and abatement of actions. 

19. Revivor; revivor of actions. 

20. Executions. 

21. Miscellaneous proceedings. 

22. Error in civil cases. 

23. Costs. 

24. Actions concerning real property. 

25. Occupying claimants. 

26. Partition. 

27. Liens of mechanics and others. 

28. Divorce and alimony. 

29. Offices and franchises. 

30. Habeas corpus. 

31. Wa.^te. 

32. Actions on official securities. 

33. Proceedings upon mandamus. 

34. General provisions appUcable to 

the whole code. 



Abticlb 1— PRELIMINARY PROVISIONa 



8S0. 

1. Name of act. 

2. Construction of code. 
8. Remedies, how divided. 

4. Action, what is. 

5. Special proceeding, what is. 



ssc. 

6. Kinds of actions. 

7. Criminal action, what is. 

8. Civil action, what is. 

9. Rights not merged, when. 



Be it enacted by the Legislatwre of the State of Kansas: 

(8794) §1. Code. This act shall be known as the code of 
civil procedure of the state of Kansas. 

In this state all distinctions between law and equity are abolished. Deer- 
ing V. Boyle, 8-527. 

The action of interpleader cannot be maintained where another plain and 
adequate remedy has been given by statute. Board v. Scoville, 13-26. 



6 PRELIMINARY PROVISIONS. §§2-9. 

(8795) §2. Construction Liberal. The rule of the com- 
mon law, that statutes in derogation thereof are to be strictly 
construed, has no application to this code. Its provisions, and 
all proceedings under it, shall be liberally construed, with a 
view to promote its object, and assist the parties in obtaining 
justice.' 

The code nrnst be liberally construed. Munn v. Taulman, 1-258 ; Wooeter 
V. McKinley, 1-317; Bliss v. Burnes, McC.-95; Scarborough v. Smith, 18-401. 

Plaintiff would have the privilege of suggesting amendments to the evi- 
dence to case-made or any part of the case-made, if desired; code should be 
liberally construed. Gulf Kailroad v. Wilson, 10-111. 

(3796) §3. Division of Bemedies. Remedies in the courts 
of justice are divided into : First^ Actions. Second^ Special pro- 
.ceedings. 

(3797) §4. Action Defined. An action is an ordinary pro- 
ceeding in a court of justice by which a party prosecutes an- 
other party for the enforcement or protection of a right, the 
redress or prevention of a wrong, or the punishment oi a pub- 
lic oftense. 

A petition to vacate an original judgment and for a new trial — such a 
proceeding partakes to a very great extent of the nature of a suit in equity 
to vacate or set aside a judgment for fiuud or otherwise; and if the proceed- 
ing itself does not arise to the grade or dignity of an action, it partakes to a 
very great extent of the nature of an action. Fullenwider v. Ewing, 30-22. 

(3798) §6. Special Proceeding. Every other remedy is a 
special proceeding. 

( 3799) § 6. Kinds of Action. Actions are of two kinds : 
Firsty Civil. Second, Criminal. 

(3800) §7. Criminal Action. A criminal action is one 
prosecuted by the state as a party, against a person charged 
with a public oftense, for the punishment thereof. 

Petition in error cannot be taken in a criminal case, and will not lie in a 
prosecution under a city ordinance. Neitzel v. Concordia, 14-449. 

Habeas corpus is not a criminal action, within the definition given in J 7. 
Gleaflon v. Commissioners, 30-54. 

(3801) §8. Civil Action. Every other [action] is a civil 
action. 

( 3802) § 9, Remedy Civile Criminal. Where the violation 
of a right admits of both a civil* and criminal remedy, the 
right to prosecute the one is not merged in the other. 



§§10-12. 



FORM OF ACTIONS. 



Aoticlb 2— form of CIVIL ACTIONS. 



SEC. 

11. Parties, how designated. 

12. No feigned issues; substitnte. 



10. Distinction between suits at law 
and in equity abolished; one 
form of action. 

( 3803 ) § 10. Form of Action. The distinction between ac- 
tions at law and suits in equity, and the forms of all such actions 
and suits, heretofore existing, are abolished; and in their place 
there shall be, hereafter, but one form of action, which shall 
be called a civil action. 

In a suit for conversion of personalty, the defendant may show that the 
title and right of possession is in another than the plaintiff, and that the 
taking and carrjdng away was done by the defendant as agent of and in 
presence of the real owner; and it makes no difference what the action may 
be called — whether trover and conversion, trespass de bonis asportatia, or a 
"civil action " under the civil code. Huffman v. Parsons, 21-473. 

Under the code, the old common-law doctrine as to the assignment of 
choses in action has been materially departed from. Krapp v. Eldridge, 
83-108. 

We now have no action of trespass quare daumm freffU, nor of trespass de 
bonis asportatiSf nor of trover; but only one form of action, called a civil ac- 
tion. McGronigle v. Atchison, 33-736. 

Under the code there is but one form of action. State v. Marston, 6-532. 
Mandamus should be brought in name of party in interest as plaintiff. 
State V. Commissioners, 11-70. 

The defendant may set forth in his answer as many grounds of defense, 
whether they be legal or equitable, as he may have. Rose v. Williams, 
5-490. 

We have no action of trespass quare dausum; nor of case. We have but 
one form of action, which is called a civil action, and under this form all 
civil actions must now be prosecuted. Fitzpatrick v. Gebhart, 7-43. 

Statutes of limitation apply equally to actions at law and suits in equity. 
Chick V. Willette, 3-390. 

In this state all distinctions between actions at law and suits in equity, 
and the forms of all such actions and suits, are abolished. Deering v. Boyle, 
S-527; Going v. Orns, 8-89. 

(8804) §11. Parties to Action. In such action, the party 
complaining shall be known as the plaintiff, and the adverse 
party as the defendant. 

The action of mandamus, as well as every other civil action, should, under 
the statutes of Kansas, where no special provision is otherwise made, be 
brought and prosecuted in the name of the real party in interest. State v. 
Marston, 6-532; State v. Oommissioners, 11-70. 

(3806) §12. Issues. There can be no feigned issues; but 
a questipn of fact, not put in issue by the pleadings, may be 



8 TIME OP COMMENCING ACTIONS. §§13-16. 

tried by a jury upon an order for the trial, stating distinctly 
and plainly the question of fact to be tried; and such order is 
the only authority necessary for a trial. 

The court may, in Bome cases, direct the jury to find upon particular 
questions of fact not put in issue by the pleadings. Akin v. Davis, 11-591. 



Article 3— TIME OF COMMENCING CTVTL ACTIONS. 

SEC. I SEC. 

13. This article not applicable to . 19. Person under legal disability. 

what actions. 20. Action shall be deemed com- 



14. Right of action not revived, 

when. 

15. Civil actions to be commenced 

within what time. 

16. Limitation of actions for recov- 

ery of real property. 

17. Person under legal disability 

may bring action for recovery 
of real property two years 
after disability removed. 

18. Limitation of actions other than 

for the recovery of real prop- 
erty. 



menced, when ; attempt equiv- 
alent to commencement. 

21. Limitation not to run when 

person has absconded or is 
concealed. 

22. Action barred in other state, 

barred here. 

23. New action may be commenced, 

when. 

24. When pajrment or acknowledg- 

ment in writii]^ revives cause 
of action. 

25. Right of action barred, shall be 

unavailable. 



(3806) §13. Suits Fendine. This article shall not apply 
to actions already commenced, but the statutes now in force 
shall be applicable to such cases, according to the subject of 
the action, and without regard to the form. 

(3807^ §14. Limitation; Revivor. Any ri^ht of action, 
which snail have been barred by any statute neretofore in 
force, shall not be deemed to be revived by the provisions of 
this article. 

(8808) §15. Limitation. Civil actions can only be com- 
menced within the periods prescribed in this article, after the 
cause of action shall have accrued; but where, in special cases, 
a different limitation is prescribed by statute, tihe action shall 
be governed by such limitation. 

{Code 1869,) It is certainly no stretch of construction to say that a limita- 
tion of two years with reference to contracts in writing executed out of the 
state is a "special case" within the meaning of J 14, and with reference to 
J 20, and if so not provided for, or intended to be provided for, in the latter 
section. Boni£Eint v. Doniphan, 3-35. 

The allegation of the time within which a cause of action accrued may, 
in general, be wholly omitted. In those cases only, where the allegation of 
time in common law pleading was material and traversable, need the time 
now be stated. Backus v. Clark, 1-303. 



§16. TIME OP COMMENCING ACTIONS. 9 

(3809) §16. Limitations; Beal Property. Actions for 
the recovery of real property, or for the determination of any 
adverse rifftit or interest therein, can only be brought within 
the perio(& hereinafter prescribed, after the cause of action 
shall have accrued, and at no time thereafter: 

Mrst, An action for the recovery of real property sold on 
execution, brought by the execution debtor, nis heirs, or any 
person claiming under him, by title acquired, after the date of 
the judgment, within five years after the date of the recording 
of the aeed made in pursuance of the sale. 

Second, An action for the recovery of real property sold by 
executors, administrators or guardians, upon an order or judg- 
ment of a court directing such sale, brought by the heirs or 
devisees of the deceased person, or the ward or his guardian, 
or any person claiming under any or either of them, bv title 
acquired after the date of the judgment or order, withm five 
years after the date of the recording of the deed made in pur- 
suance of the sale. 

Third, An action for the recovery of real property sold for 
taxes, within two years after the date of the recording of the 
tax deed. 

Fourth, An action for the recovery of real property not 
hereinbefore provided for, within fifteen years. 

Mfih, An action for the forcible entry and detention, or 
forcible detention only, of real property, within two years. 

That statute fits this case exactly. This property was sold on execution. 
The action is brought by the execution debtor, and a late grantee from her, 
and not commenced until after five years from the recording of the sheriff's 
deed. The execution was from a court of competent jurisdiction, and the 
statute of limitations is a bar to this action. ♦ * * That statute is in aid 
of defective proceedings, and to support titles based upon judicial action in 
which the critical and careful lawyer may detect errors. Cheesebrough v. 
Ptoker, 26-570. 

Where a sheriffs deed was executed June 19, 1863, the five years' statute 
of limitation in the code of 1868 has no application. Ogden v. Walters, 
1^288. 

A mere trespasser without color of right or title, who hajB been in actual 
possession of real estate for fifteen years, claiming title thereto, becomes the 
owner of the property by virtue of the statute of limitations, if the property 
has been owned during all that time by some individual Wood v. M. K. & 
T. Eailway, 11-848. 

This section only applies to actions brought for the recovery of the pos- 
•eesion of real property. Main v. Payne, 17-609. 

{Stibd. 3.) Action to quiet title by party in possession, against tax-deed 



10 TIME OF COMMENCING ACTIONS. §17^ 

holder, may be barred, and at same time holder of tax deed may be barred 
of right of action th recover the lands. Doyle v. Doyle, 33-725. 

(Subd. 3.) A tax deed was filed for record Nov. 30, 1876; an action for the 
recovery of the real property therein embraced was begun April 22, 1879, and 
in such action the controversy turned upon the validity of the tax deed. 
Held, The plaintiflF's right to sue was not barred by the statute of limitations 
in subd. 3, i 16 of the code, as a different limitation is specially prescribed 
in i 141, ch. 34, L. 1876. Long v. Wolf, 25-525. 

{Subd. S.) Tax deed made for levy when the land was not subject to taxa- 
tion, is absolutely void, and though duly recorded for more than two years^ 
and the land vacant, gives the holder no right to the premises. Taylor v. 
Miles, 5-506. 

{Std)d. S.) The two-years' statute of limitation mentioned in said subdivis- 
ion applies to a party out of possession, and seeking to recover upon the 
strength of a tax title. Such a party must bring his action for the recovery 
of the real property sold for taxes within two years after the date of the 
recording of the tax deed. Thornburgh v. Cole, 27-498. 

{Subd. 3.) After a tax deed has been recorded two years, an action for the 
recovery of the property is barred. Bowman v. Cockrill, 6-311. 

{Subd. 3.) Applied to tax title. Harris v. Curran, 32-586. 

{Subd. 3.) If in conflict with § 141, tax law, the latter must control. Har- 
ris V. Curran, 32-587. 

{Subd. 3.) Action to quiet title is not action for the recovery of real prop- 
erty under this section. Walker v. Boh, 32-358. 

When the plaintiff is the holder of a tax deed, the defendant may prove 
the plaintiff was absent jfrom the state after the recording of the tax deed, so 
as to show that the plaintiff cannot invoke the protection of the statute of 
limitations, under § 21. Case v. Frazier, 31-689. 

{Subd. 3,) Where the land is actually vacant and unoccupied for more than 
two years after the recording of the tax deed, the holder of such a deed has 
two years from the time that the original owner, or other person, takes actual 
possession of the land before being barred of his right of action to recover 
the possession thereof. Case v. Frazier, 30-345. 

{Subd. 3.) The law, as it stands upon the statute book, is the same as to 
persons out of possession, and claiming title to property under tax deeds, as 
to those in possession. The statute of two years, by its terms, applies as much 
to the one as to the other. Possession is not referred to therein ; nor does 
any claim of title or entry under color of title, in good laith, or otherwise, 
make a part of the provision of limitation. We have no right to extend its 
conditions. A tax deed void on its face will not protect a person in posses- 
sion of the premises for two years under it. Waterson v. Devoe, 18-230. 

{Subd. 5.) Actual possession of real estate under equitable color of title for 
over four years bars action of forcible detainer. Alderman v. Boeken, 25-659. 

(3810) §17. Disability. Any person entitled to bring an 
action for the recovery of real property, who may be under any 
legal disability when the cause of action accrues, may bring 
his action within two years after the disability is removed. 



{18. TIME OF COMMKNOING ACTIONS. II 

(8811) §18. Other Actions. Civil actions, other than for 
the recovery of real property, can only be brought within the 
following periods, after me cause of action shall have accrued, 
and not afterwards : 

Contracts. Firsts Within five years: An action upon any 
agreement, contract or promise in writing. 

Contracts; Liability. &ca7ui. Within three years: An ac- 
tion upon a contract, not in writing, express or implied; an ac- 
tion upon a liability created by statute, other than a forfeiture 
'^r penalty. 

Trespass; Injury; Fraud. TAtri, Within two vears: An 
action for trespass upon real property; an action for taking, 
detaining or injuring personal proper^, including actions for 
the specific recovery of personal property; an action for in- 

{'ury to the rights of^^ another, not arismg on contract, and not 
lereinafter enumerated; an action for relief on the ground of 
fraud — the cause of action in such case shall not be deemed ta 
have accrued until the discovery of the fraud. 

Libel; Assault; False Imprisonment; Penalty. Fourth^ 
Within one year: An action for libel, slander, assault, battery, 
malicious prosecution, or false imprisonment; an action upon 
a statute for penalty or forfeiture, except where the statute im- 
posing it prescribes a different limitation. 

Bond. Fiflhy An action upon the official bond or under- 
taking of an executor, administrator, guardian, sheriff, or any 
other officer, or upon the bond or undertaking given in at- 
tachment, injunction, arrest, or in any case whatever required 
by statute, can only be brought within five years after the cause 
of action shall have accrued. 

Other Belief. Sixths An action for relief, not hereinbefore 
provided for, can only be brought within five years after the 
cause of action shall have accrued. 

No proof on subject of payment could be received when there is no alle- 
gation of the time of payment Jonee v. Eisler, 3-139. 

Actions of trespass upon real property are barred in two years. K. P. 
Ely. Co. V. Mihlman, 17-227. 

Cause of action on account of fraud. Suit might be bronght at any time 
within two years after discovery. Claggett v. Crall, 12-393. 

A civil action brought by a county attorney in the name of the state, un* 
der the provisions of { IS, ch. 12S, L 1881, to enforce a lien for fines and 
costs ui>on real estate against the owner of premises, who has knowingly 
suffered a person to sell hqaor thereon in violation of law, comes within sub- 
division 2 of { 18 of the code, being an action upon a liability created by 
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statute, and is not barred by the fourth sabdivlsion of said 2 18. State y. 
Pfeflferle, 33-718. 

Failure to legally exhibit claim on notes within three years aftei the 
granting of letters of administration. Failure to sue within three years 
after appointment of administrator. Quueref is not claim barred? Clawson 
V. McCune, 20-341. 

Elliott y. Locknane, 1-126 : That the limitation law of Feb. 12, 1858, applies 
to causes of action existing when it was passed, and that the time for com- 
mencing such actions was extended one year, sustained. Root y. Bradley, 
1-437. 

When the action on a note secured by mortgage is barred, an action on 
the mortgage is barred also. Swenson v. Plow Co., 14-388. 

The circumstances under which the fraud was discovered do not constitute 
any part of the cause of action, and need not be stated, even where a discov- 
ery must be alleged to avoid the apparent bar of the statute of limitations. 
(20-107.) Ryan v. Raibx)ad Co., 21-404. 

{Code 2869 f ilfl.) The statute of limitations of 1855 begins to run from 
the taking effect of the act, which is presumed to be about the 1st of Septem- 
ber, 1855. Actions on contracts, obligations or liabilities, express or implied, 
must be brought within three years from that time. Morton y. Sharkey, 
McO.-114. 

A limitation may be extended, where it has not already expired, but a 
contract which is already barred by existing laws cannot be revived. Mor- 
ton v. Sharkey, McC.-114. 

The legislature must give a reasonable time to bring suits on causee of ac- 
tion which are not barred by the existing law when the new one is enacted. 
Morton y. Sharkey, McO.-114. 

Statutes of limitation do not run against any claim or demand, during 
any portion of the time while a suit is pending for the enforcement of such 
claim or demand. Kothman v. Skaggs, 29-14. 

Action for recovery of taxes paid to county. The action, as we think, is 
"an action upon a liability created by statute, other than a forfeiture or pen- 
alty. ** Possibly in one sense it is also an action upon contract; but in no 
Bodi sense, as we think, as is contemplated by the five-years' statute of lim- 
itations. We think the action, if not barred by the two-years' statute of 
limitations, is barred by the three-years' statute of limitationfl. Bicbardi y. 
ConmiissioneTS, 28-886. 

The limitation prescribed in the code of 1858, in addons for trespaai to 
person, was one year. Such a cause of action accruing March 29, 1857, mm 
bwrred before Feb. 8, 1859. Smith y. dine, 3-506. 

Action brought 1865, on daim arising in Ohio, accruing Oct. 1, 185< wheve 
it was alleged that defendant absconded fh>m that state, was not in Knumm 
prior to 1861, and then concealed himself it was hdd, that the limitation act 
of 1855, except where suits had been commenced prior to April 1, IKS^ wm 
repealed by the second title of the code which then took effect 8wv»kard 
If. Bailey, 3-507. 

A mortgage is induded in { 20, code 1859. Chide y. Willetts, 2-885. 
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{SubdL 1.) There is no language in the act approved Feb. 10, 1859, amend- 
atory to the code, indicating an intention that it was made to apply to casee 
where the right of action had accnied more than two years before the law 
was passed; had such intention been expressed, the statute as to such cases 
would be void. Auld v. Butcher, 2-136. 

(Subd. 1,) Where a note and mortgage have become barred by the statute 
of limitations, the payee thereof may revive the debt by part payment or 
otherwise, as against himself^ but he cannot revive the note and mortgage, 
as against a third person to whom he has sold and conveyed the mortgaged 
property. Hubbard v. Insurance Co., 26-172. 

{Subd, 1.) Due bill barred in five years. Douglass v. Sargent, 32-414. 

{Subd. f .) Actions upon contracts made beyond, as well as those upon con- 
tracts made within, the limits of the state, are, in the absence of other pro- 
visions, included in J 20, code 1859. Sec. 16, code, excepts the cases on 
foreign contracts mentioned in the act of Feb. 10; the limitations of the 
code do not apply to them. Bonifant v. Doniphan, 3-26. 

{Subd, t.) An action for a breach of a contract not in writhig may be 
brought at any time within three years after the breach. Howard v. 
Ritchie, 9-102. 

{Subd, g,) Injury to employ^ of railroad company on acooont of the negli- 
gence of coeinploy^. Action against the railroad company is barred in two 
years. A. T. a S. F. R. R. v. King, 31-708. 

{Subd, t,) .\ction must be brought within two years after fhtud is discov- 
ered. Woodman v. Davis, 32-347. 

{Subd, S,) Where a person is continuously in the open, notorious and un- 
disturbed possession of personal property, for more than two years, all the 
time claiming to own the same, it becomes his by virtue of the two-years' 
statute of limitations; at least, as against all persons having knowledge of 
such possession, and claiming adversely. Bobbins v. Sackett, 23-302; Garter 
▼. Pratt, 23-617. 

{Subd, S.) An action for the ii^Jury to the rights of another, qualifies 
subdivision 2, as to an action on a liability created by statute. A. T. A 
& F. R. B. V. King, 31-708. 

{Subd. S,) When an attorney, by iUse representations, conceals from his 
client the fiict that he has collected the client's money, the cause of action 
does not accrue until the discovery of the finct Voss v. Bachop, 6-60. 

{Subd, S,) Action against agent for fraud. The cause of action shall not 
be deemed to have accrued until the discovery of the fraud. Perry v. 
Wade, 31^128. 

{Subd. S.) Action against the heirs of an agent who fhiudulently put the 
title of real estate of the principal in hi^ name, to compel the heirs to con- 
Tey, comes within the provisions of subd. 3, { 18, and must be brought within 
two years after the discovery of the fhiud. Main v. Payne, 17-609. 

{Subd, S,) This section applies to actions for damaga founded on fhtud, as 
well as to actions for equitable relief founded upon fraud. Where the peti- 
tion shows the fraud upon which the action is founded was consunmiated 
more than two years before the commencement of the action, the plaintiff 



14 TIME OF COMMBNCING ACTIONS. §18/ 

must allege that he did not disooyer the fraud until within less than two 
yean before the commencement of the action, or it will be bad on demurrer. 
Young V. Whittenhall, 16-679. 

{Subd. S.) Lumber sold February 19, 1870. Party may bring his action 
therefor on the 19th of February, 1873. Hook y. Bixby, 13-168. 

{Subd, S.) When the plaintiflf alleges, in a suit to quiet title against tax 
deeds fiuudulently obtained against his property, that the fiuud was consum- 
mated more than two years prior to the commencement of the action, but 
fsdls to state when the fiuud was actually discovered, the petition will be 
held defectiye on demurrer. Doyle y. Doyle, 83-723. 

(Subd, S.) Prior to 1868 the cause of action on fiuudulent representations 
<xf title would not accrue till after the discovery of the fiuud, and might be 
brought at any time within two years thereafter. Claggett y. Orall, 12-893. ' 

(Subd, S.) Action to enjoin canvass of votes for county-seat election. 
*6ubd. 3 of 2 18 of the code bars this action. The date fixed by law for the 
canvass o^l;he votes cast at the election was Sept 27, 1879, and in our opin- 
ion the cause of action accrued to the plaintiff the day fixed by law for the 
canvass. Duffitt v. Tuhan, 28-292. 

{Subd, 5.) While under subd. 3, { 18, an action for trespass upon real estate 
^KD, be prosecuted at any time within two years aflier the trespass, yet when 
the treble damages given as penalty by said ch. 113 are sought to be recov- 
ered, the action must be commenced within one year. Sullivan v. Davis, 
29-34. 

{Subd. S.) The evidence certainly warranted the court in making the 
affirmative finding as it did, that the ''settlement was tree from fi!aud or 
deception." But suppose that it was not fi«e from fraud and deception: 
can it be supposed that G. did not discover the fiuud until within two yean 
next preceding the commencement of the addon? And, therefore, even if 
fraud was committed, is not the plaintiff's claim barred? Yeaman v. James, 
29-382. 

{Subd. 4 — Oode 1859 ^ l$S.) An action brought by plaintiff against the de- 
fendant, for wounding him by the negligent dischaige of a gun, is an action 
fior a battery, and therefore comes within the provisions of J 28 of the code 
of 1869, and should be brought within one year. Laurent v. Bemier, 1-428. 

{Subd. 5.) Trespass by sheriff, levying on personalty and selling same. 
Action is barred in two years, and cannot be avoided by suing on the sheriff's 
bond. Byus v. Gruble, 31-767. 

{Subd. 6.) Said subdivision is a five-years' statute of limitations, which 
runs against causes of action only oifUr they have accrued. Fletcher v. 
Worthington, 24-262. 

{Subd. 6.) This applies to Judgments. If a right of action exists on a , 
judgment, and there is no other limitation provided for actions upon jud|^ 
ments, then this section fiimishes such limitation; yet in this case this seo- 
iion will not be given such a construction that will absolutely cut off all 
rights of action, when the same had not been barred by previous statutes. 
Bumes v. Simpson, 9-666. 
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Sec. 18, 0ubd. 6, held not to destroy right under 2 20 of code of 1859. 
Barnes v. Simpson, 9-564. 

{Subd. 6.) Ke^iyalfl of judgments made in another state. In neither case 
<»n the revivals have any force or effect heyond the jurisdction of the state 
of Pennsylvania, hecause at the time of such revivals the state of Pennsyl- 
vania did not have any jurisdiction of the person of the defl^dant, who 
was then in Kansas, and a bona fide resident of Kansas. Kay v. Walter, 
28-117. 

(3812) §19. BiBability. If a person entitled to bring an 
action other than for the recovery of real property, except for 
a penalty or forfeiture, be, at the time the cause of action ac- 
crued, under any legal disability, every such person shall be 
entitled to bring such action within one year after such disa- 
bility shall be removed. 

Action for rents and profits, brought hy minor as soon as he arrives at age 
of 21, is not barred. Scantlin v. Allison, 32-580. * 

(3813) §20. Commencement of Action. An action shall 
be deemed commenced, within the meaning of this article, as to 
each defendant, at the date of the summons which is served 
on him, or on a co-defendant, who is a joint contractor or other- 
wise united in interest with him. Where service by publica- 
tion is proper, the action shall be deemed commenced at the 
date of the first publication. An attempt to commence an ac- 
tion shall be deemed equivalent to the commencement thereof, 
within the meaning of this article, when the party faithfully, 
properly and diligently endeavors to procure a service; but 
such attempt must be followed by the first publication or ser- 
vice of the summons within sixty days. 

Where a bona fide attempt to commence a proceeding in error is made by 
filing a petition in error and case-made, as was done in the present case, and 
having summons issued thereon, such act should be deemed and held equiva- 
lent to the commencement of such proceedings in error, provided, of course, 
that the plaintiff in error should faithfully, properly and diligently follow up 
his attempt by obtaining service upon the defendant in error within sixty 
days after the filing of the petition. Thompson v. Wheeler, Ac., 29-481. 

In an action to enforce a mechanic's lien, the owner of the lot had con- 
veyed the same away before suit ; summons served on him thereafter. Held, 
That he was not so united in interest with the purchaser that the action could 
be deemed commenced as to F. at the date of summons served on the orig- 
inal owner. Rice v. Simpson, 30-29. 

Where the right of action was barred July 8th, 1861, and a. summons was 
issued March 23, 1861, but not served on defendant, plaintiff' in error, August 
21, 1863, when the records were destroyed : Held, That there is not presented 
a case as to which the general limitation of actions was sought to be 8usi)ended 
by i 19, act Feb. 9, 1864, for records Douglas county. Searle v. Adams, 3-515. 
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Of course an attachment cannot rightfully be issued before the action (of 
which it is only an incident) is commenced. But we do not think that the 
attachment in this case was issued before the action was commenced. The 
action waa commenced when the petition and precipe were filed, and when 
the summons was issued. Section 20 of the civil code has application only to 
the statute of limitations. * * * Ihmlap v. McFarland, 25-490. 

( 3814 ) § 21. Absence ; Absconding ; Limitation. If, when 
a cause of action accrues against a person, he be out of the 
state, or has absconded or concealed himself, the period limited 
for the commencement of the action shall not begin to run 
until he comes into the state, or while he is so absconded or 
concealed; and if, after the cause of action accrues, he depart 
from the state, or abscond or conceal himself, the time of his 
absence or concealment shall not be computed as any part of 
the period within which the action must be brought. 

Reply to plea of statute of limitations says, that defendant was a non-resi- 
dent corporation existing under the laws of Missouri. Not error to refdfle to 
charge the jury to find for defendant. N. M. R. R. Co. v. Akers, 4-454 

{Code 186S, i28.) Action on note, in Missouri, May 30, 1860, due one year 
suit commenced July 31, 1863. The defendant makers have been non- 
residents and absent from Kansas for two years. Cause of action not 
barred. Bonifant v. Doniphan, 3-26. 

Under the provisions of 1 26, ch. 26, C. L., the time of absence of United 
States senator from this state, attending to his duties and other business, 
should be excluded from computation of time of limitation. Lane v. Natl 
Bank, 6-74. 

The question of presence or absence from the state, and not the question 
of residence or non-residence, affects the running of the statute, under J 21 
of the code. Absconding and conceahng, as used in the last-named section, 
refer to such conduct only as prevents service of process in this state. Hog- 
gett V. Emerson, 8-262. 

It is urged that the petition upon its fece shows that the cause of action, 
if any existed in fitvor of the plaintiff, was long since barred by the statute. 
We do not think the point well taken. The defendant is a foreign insur- 
ance company, and is a non-resident of -the state, and service waa had 
thereon by a simunons directed to the superintendent of insurance, under 
the provisions of § 41, ch. 50, p. 493, C. L. 1879. The statute does not begin 
to run in fiivor of a non-resident until he comes into the state. iEtna Ins. 
Co. v. Koons, 26-218. 

limitations in ilavor of a tax deed do not apply when the owner is a n^ n- 
reeident. C^se v. Frazier, 31-689; Walker v. Boh, 32-358. 

The word "conceal" refers 'to acts of the party within this state. Frey v. 
Aultman, 30-181. 

(3815) §22. Laws other States; Limitation. Where the 
cause of action has arisen in another state or country, betweenr 
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non-residents of this state, and, bj the laws of the state or 
country where the cause of action arose, an action cannot be 
maintained thereon, by reason of lapse of time, no action [can 
be] maintained thereon in this state; * [and no action shaU be 
maintained in this state on any judgment or decree rendered 
in another state or country against a resident of this state, 
where the cause of action upon which such judgment or decree 
was rendered could not have been maintained in this state at 
the time the action thereon was commenced in such other state 
or country, by reason of lapse of time.] [ § 22, as amended, 
L. 1870, ch. 87, §1; took effect May 12, 1870.] 

* Latter clause held void. Dodge v. Coflan, 15-277. 

By virtue of J 29, code 1859, an action in this state is prohibited upon claims 
barred by the law of another state where the cause of action arose. Swick- 
ard V. Bailey, 3-507. 

The limitation laws of other states may, by J 22, in some cases reduce 
the limitations prescribed by the code, but can never extend them. Hoggett 
V. Emerson, 8-262, 

(3816) §28. Now Action; Limitation. If any action be 
commenced within due time, and a judgment thereon for the 
plaintiff be reversed, or if the plaintiff fail in such action 
otherwise than upon the merits, and the time -limited for the 
same shall have expired, the plaintiff", or, if he die, and the 
cause of action survive, his representatives, may commence a 
new action within one year after the reversal or failure. 

This section operates simply to continue alive a right of action for one 
year after failure of prior action otherwise than upon the merits, and was 
not intended to limit the general power of transfer of rights of action founded 
upon contract, or the right of the transferee to sue in his own name. Shively 
V. Beeson, 24-352. 

However, as F. dismissed his action on the 6th day of September, 1880, he 
fJEuled in such action otherwise than upon its merits, and ho had the right to 
commence a new action within one year after the dismissal. Thomburgh v. 
Cole, 27-498. 

Voluntary dismissal without prejudice, comes within the saving clause of 
this section. McWhirt v. McKee, 6-419. 

A stipulation signed by the attorneys of both parties, made at the time of 
dismissing the first action, " that it should be without prejudice of Hervice or 
otherwise to the action commenced this day by J. H. v. D. A. and G. W. T.," is 
n )t a stipulation that the statute of limitations should not be relied on by 
defendant, nor that defendant might not inniHt that the second action was 
not saved under ? 23 of the code. Iliatt v. Auld, 11-176. 

(3817) §24. Payment or Acknowledgment; Reviving. 

In any case founded on contract, when any part of the princi- 
pal or interest shall have been paid, or an acknowledgment of 

-2 
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an existinff liabilty, debt or claim, or any promise to pay the 
same, shall have been made, an action may be brought m such 
case within the period prescribed for the same, after such pay- 
ment, acknowledgment or promise; but such acknowledgment 
or promise must be in writing, signed by the party to be 
charged thereby. 

The acknowledgment of a debt required to take a claim out of the statute 
of limitations must be in writing, and signed by the party to be charged 
thereby. Green v. Goble, 7-297. 

Sec. 24 of the civil code provides three ways by which an action on con- 
tract, after it has become barred as well as before, may be taken out of the 
operation of the statute : 1, By the payment of part of the principal or in- 
terest; 2, By an acknowledgement in writing of an existing liability, debt or 
claim, signed by the party to be charged; 3, By a promise of payment in 
writing, signed by the party to be charged. The statute does not require that 
all of these things shall exist before a cause of action is taken out of the op- 
eration of the statute, but only requires that some one of them shall exist. 
"I do not want to be held longer on that note" — in a letter. Did he not 
in fact say, although not in the most direct form, that his liability still con- 
tinued? And if he did say this, it would seem to be all that was necessary 
to revive the debt. Elder v. Dyer, 26-610. 

{Code 1869t I SI.) In this case the payment (if such it may be regarded) 
is made, not by the joint contractor, but by the administrator of his estate, 
under direction of the probate court; and it has, we think, been constantly 
held, both in England and America, that where the community of interest 
had been severed by the death of a joint contractor, such admissions of a 
co-contractor would not bind the executor or administrator, nor those of the 
executor or administrator the co-contractor. Root v. Bradley, 1-443. 

A ^petition showing the cause of action is barred is bad, and a defendant 
in default may appear at the trial and object to the sufficiency of the peti- 
tion. Zane v. Zane, 6-135. 

Oral acknowledgement by administrator, or promise to pay, does not sus- 
pend running of statute of limitations. Clawson v. McCune, 20-343. 

As to principal and surety, payment suspends the running of the statute 
only as against the party making the payment. Steele v. Souder, 20-42. 

Note partly paid by assignee of maker for benefit of creditors, is such a 
payment as under § 24 avoids the bar of the statute. Letson v. Kenyon, 31- 
302. 

Statutes of limitation are statutes of repose. Taylor v. Miles, 5-499 ; El- 
der V. Dyer, 26-604. 

Partial payments made by one debtor will not suspend the running of the 
statute in favor of other debtors on the same obligation. Steele v. Souder, 
20-39. 

An acknowledgement of a debt, to take the case out of the statute of limi- 
tations, must be made, not to a mere ptranger, but to the creditor, or some 
one acting for or representing him. Sibert v. Wilder, 16-176. 
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Note partly paid by maker's aspignee, being one made in pursuance of 
express directions from the assignor, for his benefit, and out of the proceeds 
of his property, is such a payment as under J 24 of the code avoids the bar 
of the statute of limitations. Gragg v. Barnes, 32-302. 

County having paid interest on a debt which has been due over five years, 
and also within the time in writing acknowledged its liability to pay such 
debt, the same is not barred by the five-years' statute. Commissioners v. 
Higginbotham, 17-62. 

(3818) §26. Bar; Limitations. When a right of action is 
barred by the provisions of any statute, it shall oe unavailable 
either as a cause of action or ground of defense. 

Said statute of limitations makes the personal property hers in any action, 
whether she be plaintiff or defendant. Bobbins v. Sackett, 23-305. 

Void tax deed, land not subject to sale, gives the holder no right to the 
premises, though the deed is diUy recorded over two years, and the land va- 
cant Taylor v. Mills, 5-506. 
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26. Action to be prosecuted in name 

of party in interest. 

27. Assignment not to prejudice a de- 

fense. 

28. Executor, trustee, etc., may sue 

without joining beneficiary. 

29. Married women may sue and be 

sued. 
80. Husband and wife, defense by. 

31. Action by infant plaintiff*, how 

to be brought. 

32. Liability of guardian for costs, 

et3c 

33. Infant defendant, defense by. 

34. Guardian, how appointed. 

35. AVho may be joined aa plaintiflBa. 

36. Who may be made defondants. 

37. Parties united in interest must 

be joined. 

38. One may sue or defend for bene- 

fit of all, when. 



42. 
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39. Persons severally liable may be 

sued at option of plaintiff*. 

40. Action does not abate by death, 

marriage, etc. 

41. Greneral rule as to who must be 
parties. 

Person interested in real or per- 
sonal property may be made 
party, when. 

How order obtained for safe- 
keeping, etc., of property 
claimed by third person, and 
how latter brought in, barred, 
etc. 

44. Sheriff" to have benefit of pre- 

ceding Hoction. 

45. In action against officer for prop- 

erty, plaintiff" in execution may 

be Hubstituted. 
45a. Interpleader. 
456, Costa. 



(8819) §26. Plaintiff; Party in Interest. Every action 
must be prosecuted in the name of the real party in interest, 
except ae otherwise provided in section twenty-eight; but this 
section shall not be deemed to authorize the assignment of a 
thing in action, not arising out of contract. 

Any right imder a contract, either expressed or implied, may be trans- 
ferred. This is so whether the amount of the contract is due at the time of 
the assignment or to become due thereafter. Krapp v. Eldridge, 33-108. 

The assignee of a void mortgage, executed to lift a valid mortgage, may be 
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subrogated to all the rights of the original mortgagee, if there be no interven- 
ing liens or incumbrances. Everston v. Central Bank, 33-362. 

Where it appears that a suit is instituted in the name of the state, without 
any authority of law, or the consent of the attorney general, is the state 
properly in court? State v. Anderson, 5-91. 

If the injury is one that peculiarly affects a person, he has his right of 
action; if it affects the whole community alike, their remedy is by proceed- 
ings by the state through its appointed agencies. Craft v. Jackson Co., 5-520. 

A person, after arriving at full age, may maintain an action in his name 
against his guardian and sureties on the bond, although the bond was exe- 
cuted in the name of the state of Kansas as obligee. Crowell v. Ward, 16-60. 

State cannot maintain action of injunction to restrain county treasurer 
from proceeding to collect tax which was levied to pay off bonds, which 
were void in hands of holders, issued by a school district in excess of its 
powers, a tax having been levied to pay them off, and the tax roll being in 
the hands of the treasurer; the taxpayers had, without multiplicity of suits, 
adequate remedy. State v. McLaughlin, 15-228. 

^ note payable to order, as well as every other kind of promissory note, 
may be transferred in the state without any indprsement, or without any 
written instrument, and by delivery merely, and so as to authorize the trans- 
feree to sue in his own name. (3-295; 11-465.) Washington v. Hobart^ 
17-277, 

Where an action in the nature of quo warranto has been commenced by 
the county attorney, in the name of the state of Kansas, for the purpose of 
ousting certain persons who have unlawfully usurped certain offices, there is 
no defect of parties plaintiff. Bartlett v. State, 13-99. 

Where S. executed to A. two notes and a mortgage to secure their pay- 
ment, and A. afterward assigned one of the notes to M. : Held, That Jl and 
M. cannot sue jointly as plaintiffs on the notes and mortgage, but each has 
his separate action. Swenson v. Plow Co., 14-387. 

County commissioners may sue on county treasurer's bond for all moneys 
received by virtue of his office, whether belonging to the state, county, town- 
ship, school or other fund. CommL<?sioner8 v. Craft, 6-152. 

The statutes do not anywhere provide that an action of mandamus may 
l>e pn)secuted in the name of the state, when prosecuted by a private indi- 
vidual. State v. Marston, 6-532. 

The spirit of the code requires that, so fer as possible, all controversies 
concerning a particular subject-matter shall be concluded ]>y one proceeding, 
and it is made the duty of the court to have all appearing to be interested 
therein made parties. Kimball v. Connor, 3-415. 
^ {Code 1859 y ?. 3^.) A mere delivery- for a valuable consideration of a negoti- 
able note, without written endorsement or assignment, \^dll pa<s the title; 
and any beneficial interest in the prcx^eeds, as where it has been transferred 
as collateral security, will enable the holder to sue in his own name, and 
will constitute him the real party in intercut. Williams v. Norton, 3-295. 

Each class of persons may be In^u'lited by ha\dng its own cla,s< relieved 
from paying taxes ; but no class of persons could receive any possible benefit 
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from having some other class of persons, diflfering wholly from its own class, 
relieved from pajdng taxes. Only such parties as are united in interest should 
be made plaintiffs in any action. (12-140; 14-387; 24-127.) McGrath v. 
City of Newton, 29-371. 

A note payable in work has been sold and delivered to a third party; the 
latter can maintain an action thereon in his own name. Schnier v. Fay, 
12-184. 

The action of mandamus, as well as every other dvil action, should, under 
the statutes of Kansas, where no si)ecial provision is otherwise made, be 
brought and prosecuted in the name of the real party in interest. (6-524.) 
State V. Commissioners, 11-70. 

Action on the bond of a treasurer of a school district must be brought by 
the district and not by the present treasurer. Coffinan v. Parker, 11-12. 

Under our statutes every chose in action is assignable except a tort, the 
same as it was in equity. * * « A negotiable promissory note, if payable 
to order, can be assigned free from all equities only by indorsement. McCrum 
V. Corby, 11^70. 

A claim for money tortiously obtained from the claimant may be assigned 
to a third person, so as to give the assignee the right to recover the same in 
his own name. Stewart v. Balderston, 10-143. 

(3820) §27. Assignee; Set-Off. In the case of an assign- 
ment of a thing in action, the action of the assignee shall be 
without prejudice to any set-off or other defense now allowed; 
but this section shall not apply to negotiable bonds, promis- 
sory notes, or bills of exchange, transferred in good faith and 
upon good consideration, before due. 

In an action by assignee of non-negotiable note, assigned for a valuable 
consideration before maturity, the defendant may set up and prove any de- 
fense going to the consideration, which he would be permitted to make if the 
action were by the payee. Graham v. Wilson, 6-489. 

(Laivs 1855, J J 5, 4.) Under the statutes of 1855, ^^no carmderation" could 
be plead as a defense to the note in the hands of the assignee. Stone y. 
Young, 4-17. 

Any right under a contract, either expressed or implied, may be trans- 
ferred. This is so, whether the amount of the contract is due at the time of 
the assignment, or to become due thereafter. Krapp v. Eldridge, 33-108. 

(3821) §28. Executor, Trustee, Plaintiff. An executor, 
administrator, guardian, trustee of an express trust, a person 
with whom, or m whose name, a contract is made for the bene- 
fit of another, or a person expressly authorized by statute, may 
bring an action without joining with him the person for whose 
benefit it is prosecuted. Officers may sue and be sued in such 
name as is authorized by law, and official bonds may be sued 
upon in the same way. 

Where, by consent of all the parties interested, a promissory note is exe- 
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cuted to one in trust for others, the payee may mamtam an action in his 
own name. Scantlin v. Allison, 12-85. 

Action on the bond of a treasurer of a school district should be brought 
by the di^rict. Coflfman v. Parker, 11-12. 

County commissioners may sue on county treasurer's bond for all moneys 
received by virtue of his office, whether belonging to state, county, town- 
ship, school, or other fund. Commissioners v. Craft, 6-152. 

Presumably and confessedly, the action was brought in the name of the 
wrong person — in the name of a person who never had any interest in the 
note, and in whose name the action should not have been brought; and if 
so, the defendants could not be liable for any of the costs in such action. 
Fisher v. Stockebrand, 26-572. 

As C. had transferred in writing this account to E., it was immaterial to 
K. whether he had given it to him or sold it to him. After such transfer 
and assignment, E. was the only person entitled to maintain an action there- 
for. Krapp V. Eldridge, 33-108. 

As the contract of insurance was made with J. L. D., his executors, ad- 
ministrators and assigns, it is claimed that the administratrix alone can sue. 
If suit can be maintained at all by the administratrix, it can only be as 
trustee of the widow and children of the deceased, who were alone inter- 
ested in the fund sued for, but whether it can be brought in the name of the 
administratrix, we need not and do not now decide. Continental Ins. Co. v. 
Daly, 33-609. 

We are of the opinion that, under J 28 of the code, the action in the 
court below, for the recovery of the alleged defaults and deficits belonging to 
the various funds received by Hunger, as county treasurer, cannot be main- 
tained in the name of the board of commissioners of the county of Hars^ey. 
The statute does authorize, however, the action to be brought in the name 
of the state, the obligee named in the bond, for all such deUnquenciee. 
Commissioners v. Hunger, 24-209. 

(3822) §29. Married Woman Plaintiff. A married woman 
may sue and be 8ued in the same manner as if she were un- 
married. 

Harried women may sue and be sued, same as any other person. Elnaggs 
V. Mastin, 9-547. 

A married woman may maintain an action in her name in this state. Fur- 
row V. Chapin, 13-112. 

A married woman may sue in her own name separately, if she is the only 
party in interest. Crowell v. Ward, 16-61. 

(3823) §30. Wife: Defense. If a husband and wife be 
sued together, the wife may defend for her own right; and if 
her husband neglect to defend, she may defend for his right 
also. 

(3824) § 31. Infant. The action of an infant must be brought 
by his guardian or next friend. When the action is brought by 
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his next friend, the court has power to dismiss it, if it is not 
for the benefit of the infant, or substitute the guardian of the 
infant, or any person, as to the next friend. 

Consent entered on the docket to allow minor to sue is not binding on the 
parties. Minor must sue by his guardian or next Mend. Sutton v. Nicholfl, 
20-45. 

The true rule seems to be, that whenever a minor not in court seeks affinna- 
tive relief, such minor has a right to institute any action or proceeding, ap- 
pearing therefor by her next friend or guardian ; such appearance, while not 
wholly within the strict letter of the statute, is clearly within its spirit, and 
is necessary for the rights of a minor. Burdette v. Corgan, 26-105. 

(3825) §32. Ouardian; Costs; Witness. The guardian, 
or next friend, is liable for the costs of the action brought by 
him, and when he is insolvent, the court may require security 
for them. Either may be a witness in an action brought by 
him. 

(3826) §33. Infant Defendant. The defense of an infant 
must be by a guardian for the suit, who may be appointed by 
the court in which the action is prosecuted, or by a judge 
thereof, or by a probate judge. The appointment cannot be 
made until after the service of the summons in the action, as 
directed in this code. 

A guardian ad litem for a minor defendant should at least deny in his an- 
swer all the material allegations of the petition prejudicial to such defendant. 
Brenner v. Bigelow, 8-497. 

It is error for the district court to appoint a guardian ad lUem for a minor, 
and render judgment against such minor, where said minor makes no ap- 
pearance in the case, and where the only service of summons upon him was 
by publication upon an insufficient affidavit. Claypoole v. Houston, 12-324. 

Sec. 33 of the code is referred to, which provides that the defense of an 
in&nt must be made by the guardian for the suit, who cannot be appointed 
till after service of the smnmons. She was never served, and no guardian 
was ever appointed. The motion which was filed shows that this minor ap- 
peared by her next friend, and as that is the form in which an action by a 
minor is to be brought, (? 31), it is insisted on the other hand that she can in 
the same way appear in the court whenever she seeks affirmative relief, as 
in the case at bar. This, we think, is tlie true construction of the statute. 
Burdette v. Corgan, 2^105. 

(3827) §34. Ouardian ad Litem. The appointment may 
be made upon the application of the infant, if he be of the age 
of fourteen years, and apply within twenty days after the re- 
turn of the summons. If he be under the age of fourteen, or 
neglect so to apply, the appointment may be made upon the 
application of any friend oi the infant, or on that of the plain- 
tiff in [the] action. 
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An infent cannot appear by attorney, or waive service of process, but most 
be served, have a guardian appointed, and defend by him. The code adopts 
the common law' on this subject. McC.-169. 

(3828) § 36. Joinder. All persons having an interest in the 
subject of the action, and in obtaining the relief demanded, 
may be joined as plaintiffs, except as otherwise provided in this 
article. 

Only such parties as are united in interest should be made plaintiflfe in 
any action. McGrath v. City of Newton, 29-371. 

It is not enough, under the section quoted, that all the plaintiflfe should 
have an interest in the subject of the action ; it is essential that they should 
all have an interest in obtaining the relief granted. Jeflfers v. Forbes, 28-17S. 

A mortgage was executed by two as a security for a note signed by one, 
and these were obtained by fraud. Heldy That both could join in a suit to 
have the note and mortgage canceled. Bowman v. Grermy, 23-309. 

Different claimants, under the mechanic's lien law, ought not to be 
joined as plaintiflfe. Harsh v. Morgan, 1-293. 

(3829) §36. Defendants; Parties. Any person may be 
made a defendant who has, or claims, an interest in the con- 
troversy adverse to the plaintiff, or who is a necessary party 
to a complete determination or settlement of the question in- 
volved therein. 

In an action to dissolve a corporation, refusal to allow a stockholder to 
file a i>etition to be made a party defendant, and set up a defense of fraud 
and collusion, npt error, the judgment not dissolving the corporation, but 
only for costs. Holler v. Snodgrass, 14-584. 

The ordinary rules appUcable to granting leave to parties to file answers, 
do not prevail in cases of receivers. Patrick v. Eells, 30-686. 

Cited, but not passed on. Scarborough v. Smith, 18-407. 

(3830) §37. Parties Plaintiff, Defendant; Interest. Of 

the parties to the action, those who are united in interest must 
be joined, as plaintiffs or defendants; but if the consent of one 
who should have been joined as plaintiff cannot be obtained, 
he may be made a defendant, the reason being stated in the 
petition. 

Only such particH as are united in interest should be made plaintiflfe in 
any action. McGrath v. City of Newton, 29-371. 

While at common law the misjoinder of any other party as plaintiflf with 
the party or parties whose legal right only had been aflfected, would have been 
good clause for demurrer, it is not one of the enumerated causes for demurrer 
under the code ; but perhaps a misjoinder of plaintiflfe would, und- r the code, 
be within the six enumerated causes for demurrer. Bowman v. Germy, 
28-309. 

"When an estate has a right of action, and one of the administrators re- 
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fiiees to join as plaintiff in bringing the suit, the other may bring the action, 
making his co-administrator a defendant, and giving in the petition the rea- 
son therefor. lUzer v. Gilpatrick, 16-564. 

( 3831 ) § 38. Parties Numerous. When the question is one 
of common or general interest of many persons, or when the 

Earties are very numerous, and it may be impracticable to 
ring them all before the court, one or more may sue for the 
benefit of all. 

All^ation "that the question involved in this case is one of common or 
general interest to many persons, that the partiee are very numerous, and it 
is impracticable to bring them all before the court," is not sufficient. He 
must allege and show that the other parties and himself have some special 
interest in the matter. Troy v. Commissioners, 32-512. 

Only such parties as are united in interest should be made plaintiff in 
any action. McGrath v. City of Newton, 29-371. 

If the petition does not show that the plaintiff has such an interest in the 
town site as makes him an occupant within the meaning of the law, a de- 
murrer thereto should be sustained. Winfield v. Maris, 11-128. 

(3832) §89. Defendants Severally Liable. Persons sev- 
erally liable upon the same obligation or instrument, including 
the parties to bills of exchange and promissory notes, and in- 
dorsers and guarantors, may all or any of them be included in 
the same action, at the option of the plaintiff. 

Any one or more or all the several makers of a promissory note may be 
sued thereon in one action, although the note be joint in form and not sev- 
eral, or joint and several, and if all are 8ue<l in one action, the plaintiff may 
dismiss his action as to any one or more of the defendants, and proceed with 
his action as against the other defendants. AVliittenhall v. Korber, 12-618. 

A member of a firm who signs the firm name as surety to a note, by a 
derk, is personally liable, and if suit is against the others not liable, it may 
be dismissed as to them and prosecuted as to him. Silvers v. Foster, 9-60. 

A maker and a guarantor of a note may be joined as defendants in one 
suit Hendrix v. Fuller, 7-339. 

Where ope of two contractors is a resident of the state, and the other a 
non-resident, an attachment may be sued out and maintained against such 
non-resident. Jefferson C<)unty v. Swain, 5-382. 

(3833) §40. Death of Party; Assignment of Interest. 

An action does not abate by the death or other disability of a 
party, or by the transfer of any interest therein, during its 
pendency, if the cause of action survive or continue. In case 
of the death or other disability of a party, the court may allow 
the action to continue by or against liis representative or suc- 
cessor in interest. In case of any other transfer of interest, 
the action may be continued in the name of the original party, 
or the court may allow the person to whom the transfer is 
made, to be substituted in the action. 
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Where the plaintiff in an action on a note and mortgage assigns the same 
to a third person, and afterward dies, it is error to allow such action to be 
prosecuted to final judgment in the name of the administrator of said plain- 
tiff Reynolds v. Quaely, 18-361. 

Sec. 23 of the code operates simply to continue alive a right of action for 
one year after fsiilure of prior action otherwise than upon the merits, and was 
not intended to limit the general power of transfer of rights of action founded 
upon contract, or the right of the transferee to sue in his own name. Shively 
V. Beeson, 24-358. 

( 3834) § 41. Parties Necessary. The court may determine 
any controversy between parties before it, when it can be done 
without prejudice to the rights of others, or by saving their 
rights; but when a determmation of the controversy cannot 
be had without the presence of other parties, the court must 
order them to be brought in. 

The ordinary rules applicable to granting leave to parties to file answers, 
do not prevail in cases of receivers. Patrick v. Eells, 30-686. 

{Code 1859 y 1 47.) In an action brought by B. against G., in which lands 
claimed by W. were attached as the property of G., hddj that an order mak- 
ing W. a party defendant, and who set up his claim to the land, and obtained 
a verdict, was error, and not authorized by J 47. Boston v. Wright, 3-227. 

Cited, but not passed on. Scarborough v. Smith, 18-407. 

(3835) §42. Party. When, in an action for the recovery 
of real or personal property, any person having an interest in 
the property applies to be made a party, the court may order 
it to be done. 

Replevin suit against officer for property taken on execution ; the plaintiff 
in the execution is afterward made a defendant, but not in lieu or substituted 
for the officer, and the petition is not amended as to him, and said new party 
does not set up any ground for or ask any affirmative relief; a joint judgment 
against the sheriff and said new party for $226 and costs is erroneous as to 
paid new party. Furrow v. Chapin, 13-107. 

(3836) §43. Defense; Claimant; Fund. Upon affidavit 
of a defendant, before answer, in any action upon contract, or 
for the recovery of personal property, that some third party, 
without collusion with him, has or makes a claim to the sub- 
ject of the action, and that he is ready to pay or dispose of the 
same, as the court may direct, the court may make an order 
for the safe-keeping, or for the payment, or deposit in court, or 
delivery of the subject of the action, to such persons as it may 
direct, and an order requiring such third party to appear, in a 
reasonable time, and maintain or relinquish his claim against 
the defendant. If such third party, being served with a copy 
of the order, by the sheriff, or such other person as the court 
may direct, fail to appear, the court may declare him barred of 
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all claim in respect to the subject of the action, against the de- 
fendant therein. If such third party appear, he shall be allowed 
to make himself defendant in the action, in lieu of the original 
defendant, who shall be discharged from all liability to either 
of the other parties in respect to the subject of the action, upon 
his compliance with the order of the court for the payment, de- 
posit or delivery thereof. 

Joint judgment against officer and plaintiff in execution, erroneous in this 
case. Furrow v. Chapin, 13-107. 

The remedy given by { 43 of the civil code does not supersede the action 
of interpleader, but in cases where such remedy might be substituted for the 
action of interpleader, the two remedies are concurrent. Board Education v. 
Scoville, 13-30. 

Suit in replevin against sheriff; on motion of execution creditor he was 
also made party defendant. The court erred in rendering a judgment jointly 
in favor of the defedants They had no joint interest in the property. But 
this was immaterial error. Hall v. Jenness, 6-366. 

(3837) §44. Sheriff; Exoneration. The provisions of the 
last section shall be applicable to an action brought against a 
sheriff or other officer, for the recovery of personal property, 
taken by him under execution, or for the proceeds of such 
property so taken and sold by him; and the defendant in any 
such action shall be entitled to the benefit of those provisions 
against the party in whose favor the execution issued, upon ex- 
hibiting to the court the process upon which he acted, with his 
affidfivit that the property, for the recovery of which, or its 
proceeds, the action is brought, was taken under such process. 

Joint judgment against olRcer and plaintiff in execution, error in this 
case. Furrow v. Chapin, 13-107. 

Suit in replevin against sheriff; on motion of execution creditor he was 
also made party defendant The court erred in rendering a judgment jointly 
in favor of the defendants. But this was immaterial error. Hall v. Jenness, 
6-365. 

The remedy of J 43 does not supersede the action of interpleader, but in 
cases where such remedy might be substituted for the action of interpleader, 
the two remedies are concurrent Board of Education v. Scoville, 13-30. 

(3838) §45. Eeplovin) Officer; Party; Substitution. In 

an action against a sheriff or other officer, for the recovery of 
property taken under an execution and replevied by the plain- 
tiff in such action, the court may, upon application of the de- 
fendant and of the party in whose favor the execution issued, 
permit the latter to be substituted as the defendant, security 
for the cost being given. 

In an action against a sheriff for the recovery of property taken under an 
execution and replevied by the plaintiff in such action, the sheriff is not 
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only the actual but the real party defendant, where the judgment creditor 
makes no application to be made defendant and is not substituted as the de- 
fendant. Hoi^in^on v. Brakey, 31-560. 

Suit in replevin against sheriff; on motion of execution creditor he was 
also made party defendant. The court erred in rendering a judgment jointly 
in fevor of the defendants. They had no joint interest in the property. 
But this was immaterial error. Hall v. Jenness, 6-366. 

Joint judgment against officer and plaintiff in execution, error in this case. 
Furrow v. Chapin, 13-107. 

(3839) §46/x. Interpleader. Any person claimingproperty, 
money, effects or credits attached, may interplead in the cause, 
verifying the same by affidavit, made by himself, agent or at- 
torney, and issues may be made upon such interpleader and 
shall be tried as like issues between plaintiff and defendant, 
and without any unnecessary delay. [L. 1877, ch. 137, §1; 
took effect March 10, 1877.] 

It is immaterial in the consideration of this ca.<*e, whether the claimant 
proceeded before the juntice under the pro\Tsion8 of ch. ITvt, L. 1872, or ch. 
137, L. 1877. And it is immaterial whether an appeal would lie in the case 
or not. Edwards v. Ellis, 27-347. 

Whore property is attached in the hands of a third person, and such third 
person, together with the defendant in the action, gives a forthcoming bond 
to the plaintiff for the property, under i 199: Heldf That such third person is 
not estopped from afterward claiming the property as his own by interplea, 
unless the property has boen delivered to such third person, or to the de- 
fendant by the officer, in pursuance of such bond. Case v. Shultz, 31-96. 

This section is constitutional, and applies to real estate. Bennett v. Wol- 
verton, 24-284. 

(3840) §45&. Costs; Interplea. In all cases of interpleader, 
costs may be adjudged for or against either party, as in ordinary 
cases. [L. 1877, ch. 137, § 2; took effect March 10, 1877.] 

Abticle 5 -the county IN WHICH ACTIONS ARE TO BE 
BROUGHT. 



SEC. 

51. Against turnpike company. 
62. Exception. 

53. Against non-resident. 

54. For divorce. 

55. Other actions. 

56. Venue changed, when. 



SEC. 

46. WTiat actions relating to prop- 

erty, local. 

47. Exceptions. 

48. Other local actions. 

49. Where to be brought against a 

corporation generally. 

50. Against railroad company, etc. 

(8841) §46. Actions; Venue; Bealtv; Partition; Liens. 

Actions for the following causes must be brought in the county 
in which the subject of the action is situatea, except as pro- 
vided in section forty-seven; 

First, For the recovery of real property, or of any estate or 
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interest therein, or for the determination in any form of any 
such right or interest. 

Secondy For the partition of real property. 

Thirdy For the sale of real property under a mortgage, lien 
or other incumbrance or charge. 

Action to foreclose a mort^^age must be brought in the county where the 
land is situated. Shields v. Miller, 9-397; App v. Bridge, McC.-118. 

(3842) §47. Exceptions; Venue; Bealty; County. If 

the real property, the subject of the action, be an entire tract, 
and situated in two or more counties, or if it consists of sepa- * 
rate tracts, situated in two or more counties, the action may be 
brought in any county in which any tract or part thereof is 
situated, unless it be an action to recover possession thereof; 
and if the property be an entire tract, situated in two or more 
counties, an action to recover the possession thereof may be 
brought in either of such counties; but if it consists of sepa- 
rate tracts in different counties, the possession of such tracts 
must be recovered by separate actions, brought in the counties 
where they are situated. An action to compel the specific per- 
formance of a contract of sale of real estate, may be brought 
in the county w^here the defendants, or any of them, reside. 

(3843) §48. Local Actions. Actions for the following 
causes must be brought in the county where the cause, or some 
part thereof, arose : 

Fine ; Penalty. Firsts An action for the recovery of a fine, 
forfeiture or penalty, imposed bv a statute, except that when it 
is imposed for an offense committed on a river or other stream 
of water, or road, which is the boundary of two or more coun- 
ties, the action may be brought in any county bordering on such 
river, water-course or road, and opposite to the place where the 
offense was committed. 

Officer. Second^ An action against a public officer for an act 
done by him in virtue or under color of his office, or for a neg- 
lect of his official duties. 

Bond. TUrdy An action on the official bond or undertaking 
of a public officer. 

But where the action is against the oflBcer and his sureties upon his oflScial 
bondyvwe should think that the action might proiwrly be commenced in the 
county where the cause of action arose — that is, in the county where the 
breach of the bond was committed; and that the court from which the writ 
was issued would not have the Hole and exclusive jurisdiction, even if it had 
urisdiction at all. Fay v. Edmiston, 28-10^). 

Suits against public officers must be brought in the county where the acts 
are |)erformed. Oay v. Hoy^^radt, 8-74. 
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The supreme oouit has jurisdiction in qw vxxrranto when the cause of ac- 
tion arose in Jefferson county. State v. Allen, 5-220. 

(8844) §49. Against Corporation; Venue. An action, 
other than one of tnose mentioned in the first three sections of 
this article, against a corporation created by the laws of this 
state or of the territory of Kansas, may be brought in the county 
in which it is situated, or has its principal office or place of 
business, or in which any of the principal officers thereof may 
reside, or may be summoned; but if such corporation be an 
insurance company, the action may be brought in the county 
where the cause oi action, or some part thereof, arose. 

( 8845 ) § 60. Carrier ; Venue. An action against a railroad 
<jompany, or an owner of a line of mail stages or other coaches, 
for any injury to persons or property upon the road or line, or 
upon a liability as a carrier, may be brought in any county 
through or into which said road or line passes. 

(3846) §61. Turnpike Company; Venue. An action, 
other than one of those mentioned in the first three sections of 
this article, against a turnpike road company, may be brought 
in any county in which any part of the road lies. 

(3C47) §62. Corporation; Exception. The provisions of 
this article shall not apply in the case of any corporation cre- 
ated by a law of this state or the territory of Kansas, whose 
charter prescribes the place where, alone, a suit against such 
corporation may be brought 

(8848) §63. Non-Resident; Venue. An action, other 
than one of those mentioned in the first three sections of this 
article, against a non-resident of this state or a foreign corpo- 
ration, may be brought in any county in which there may be 
property of, or debts owing to, said defendant, or where said 
defendant may be found; but if said defendant be a foreign in- 
surance company, the action may be brought in any county 
where the cause, or some part thereof, arose. 

{Chde 1862 y i69,) Suit against non-resident, and attachment sent to an- 
other county and levied ; subsequently an attachment is obtained on same 
property by another creditor in the county where the property is, and then 
the first creditor procures the defendant to come to the first county, and 
serves process there. The second attaching creditor has the first lien. Car- 
ney V. Taylor, 4-178. 

If a non-resident corporation appears and submits its case to the court, it 
is too late to question want of jurisdiction. N. M. R. R. v. Akers, 4-470. 

(3849) §64. Divorce; Venue. An action for a divorce 
may be brought in the county of which the plaintiff is an ac- 
tual resident at the time of filing the petition. 
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The permanent and abeolate home of the pUtintiff, and not his temporary 
and official home, is his residence or actual remdence within the meaning of 
the divorce statutes. Carpenter y. Carpenter, 30-717. 

(3850) §66. Venue; Other Actions. Every other action 
must be brought in the county in which the defendant, or some 
one of the defeudants, reside or may be summoned. 

Before a summons can he rightihlly issued from one county to another, 
the persona served with the summons in the county in which the action is 
brought must have some real and substantial intereat in the subject of the 
action adverse to the plaintiff, and against whom some substantial relief may 
be obtained; and the action must be rightfully brought in the county in 
which it is brought, and as against the x)erson served with summons in such 
county. RuUman v. Hulse, 33-670. 

In no case can an action for money on a note or other joint and several 
contract be brought outside the county where the defendant resides or may 
be summoned, by merely uniting with him as co-defendant some unreal or 
imaginary party, against whom no judgment could be properly rendered. 
And if^ in such a case, the defendant who was served with summons in the 
coimty where the action was brought obtains a judgment in his &vor, or if 
the plaintiff voluntarily dismisses his action as to him, it will be presumed 
that such defendant was not a proper party. Brenner v. Eglcy 23-123. 

Where one of two defendants, in the county in which suit is brought, ac- 
knowledges service on the back of the summons, a summons for the other 
defendant may rightfully issue to another county. Hendrix v. Fuller, 7-837. 

By the code, it was provided that suits such as this should be brought in 
the county in which defendant resided or might be summoned. Sattig v. 
Small, 1-177. 

Has no application to foreclosure suits. Shields v. Miller, 9-398. 

Action wrongfully commenced against resident of county, process should 
not issue to another county against other defendant. Rullnian v. Hulse, 32- 
600. 

(3851) §66. Venue, Change o£ In all cases in which it 
shall be made to appear to the court that a fair and impartial 
trial cannot be had in the county where the suit is pending, or 
when the judge is interested or has been of counsel in the case 
or subject-matter thereof, or is related to either of the parties, 
or is otherwise disqualified to sit, the court may, on application 
of either party, change the place of trial to some county where 
such objection does not exist. [L. 1870, ch. 87, § 2 (§ 56, as 
amended); took effect May 12, 1870.] 

The granting of change of venue by the district court, is probably to a 
great extent a matter of judicial discretion; but the granting of a change of 
venue by a justice of the peace is purely a ministerial act. Herbert v. Beat- 
hard, 2^752. 
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Possibly a change of venue may be had, or a judge pro tern, elected, on ac- 
count of prejudice of the regular judge, even in civil cases. Peyton^s Appeal, 
12^07. 

"May" means "must," here. K. P. Rly. v. Reynolds, 8-629. 
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69. On insurance company. 

70. On foreign corporation. 

71. Service upon infiint. 

CONSTBUCnVB SERVICE. 

72. Service by publication. 

73. Affidavit necessary. 

74. Publication, how made. 

75. When service complete, how 
proved ; defeult not to be en- 
tered until proof made. 

76. Personal service out of state. 

77. Opening judgment on pubhca- 
tion ; effect on purchaser. 

78. How to proceed against unknown 
heirs. 

79. Proceedings against defendants 
when not all served. 

80. Action against co-defendant not 
barred. 

81. FiUng i)etition; notice of action 
pending. 

82. Record of judgment to be made 
in county in which part of real 
property is situated. 

(3852) §57. Commencement of Action. A civil action 
may be commenced in a court of record, by filing in the office 
of the clerk of the proper court a petition, and causing a sum- 
mons to be issued thereon. 

Where an order of attachment is issued at the commencement of an ac- 
tion, and the clerk fixes the return day thereof at twenty days from its date, 
instead of within ten days, as prescribed by law, the order of attachment is 
not void for that reason, and the sheriff may serve the same at any time 
\sdthin ten days from its date, ^mith v. Payton, 13-364. 

(3853) §68. Petition; Copy. A copy of the petition need 
not accompany the summons, but the defendant or plaintift" 
shall be entitled to a copy of the petition, or any other paper 
filed in the action, upon application to the clerk therefor; and 
the costs of such copy shall be taxed among the costs in the 
action. 

(3854) §69. Summons; Precipe. The summons shall be 
issued by the clerk, upon a written precipe filed by the plaintiff'; 
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57. Civil action, how commenced. 

58. Parties entitled to copies of plead- 

ings or other papers. 

59. Summons to issue ; requisites of. 

60. Summons shall be issued to other 

county, when. 

61. Time of service; returnable, 

when. 

62. Other writs may be issued, when. 

SERVICE OF SUMMONS — ACTUAL SEE- 
VICE. 

63. Bv whom to be served. 

64. rfow. 

65. Return must state, what. 

66. Must be made, when. 

67. What equivalent to service. 

68 How served on corporation gen- 
erally. 
Duty of certain corporations. 
The same; service of process 

upon. 
Neglect to designate ; how proc- 
ess served. 
68rf. Service by copy. 
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shall be under the seal of the court from which the same shall 
issue, shall be signed by the clerk, and shall be dated the day 
it is issued. It shall be directed to the sheriff of the county, 
and command him to notify the defendant or defendants, named 
therein, that he or they have been sued, and must answer the 
petition filed by the plaintiff, giving his name, at a time stated 
therein, or the petition will be taken as true, and judgment 
rendered accordingly; and where the action is on contract for 
the recovery of money only, there shall be indorsed on the writ 
the amount, to be furnished in the precipe, for which, with in- 
terest, judgment will be taken, if the defendant fail to answer. 
If the defendant fail to appear, judgment shall not be rendered 
for a larger amount and the costs. 

Tbe copy. of the summons served need not be certified as a copy. Dresser 
V. Wood, 15-357. 

Precipe in replevin: "The clerk of the district court will please issue proc- 
ess in the above-entitled action, returnable according to law," is suflBcient to 
require the issuing of a summons, as well as an order of delivery. Kennedy 
V. Beck, 15-555. 

When the action is for money, and to subject real estate to the payment 
thereof, and the summons is indorsed with the amount for which judgment 
is claimed, corresponding with the judgment rendered, no error appears ; the 
action not being for the "recovery of money only," no indorsement on the 
summons is required. George v. Hatton, 2-333. 

A defendant who has answered a petition is not in de&ult because an 
amended i)etition is filed making a new party plaintiflf, to which no new an- 
swer is filed. The issue of a summons to the amended petition, and the ser- 
vice thereof, does not change the case. The defendant is aheady in court, 
and the new summons has no function to perform. Stevens v. Thompson, 
5-305. 

(8855) §60, Summons to other Connty. Where the ac- 
tion is rightly brought in any county, according to the pro- 
. visions of article five, a summons shall be issued to any other 
county against any one or more of the defendants, at the plain- 
tiff's request. 

Where the suit is brought outside the county where the defendant resides 
or is summoned, the co-defendant must be a real party in interest against 
whom judgment might be rendered, and where the defendant in the county 
where suit is brought obtains a judgment in his fevor, or the case is dismissed 
as to him, the court has not jurisdiction as to the party not served or residing 
in that county. Brenner v. Egley, 23-123. 

( Code 1859, J? 66-70.) Affidavit showing summons could not be served 
on the defendant within the territory of Kansas, sustains publication ser- 
vice. Carey v. Reeves, 32-723. 

—3 
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Summons or attachment cannot be issued to another county, unless the 
action is rightftilly brought in the county from which it issued. RuUman v. 
Ilulse, 32-600. 

Where one of two defendants in the county in which suit is brought ac- 
knowledges service on the back of the summons, a summons for the other 
defendant may rightftilly issue to another county. Hendrix v. Fuller, 7-337. 

(3856) §61. Summons; Service; Betum. The summons 
shall be served and returned by the oflScer to whom it is de- 
livered, except when issued to any other county than the one 
in which the action is commenced, within ten days from its 
date; and, when issued to another county, shall be made re- 
turnable in not less than ten nor more than sixty days from 
the date thereof, at the option of the party having it issued. 

The ordinary rule of computation of time, as prescribed by statute, is to 
exclude the first and include the last day. Warner v. Bucher, 24-479. 

Order of attachment issued at same time as the summons, made return- 
able twenty days from its date, is not void. Smith v. Payton, 13-365. 

Where a summons, issued to the sheriff of the county in which the 
action was brought, is made returnable in less than ten days, and the same 
is duly served one day before the return day thereof: Held, That neither the 
summons nor the service is either void or voidable. Clough v. McDonald, 
18-115. 

(8857) §62. Alias Summons. When a writ is returned 
"Not summoned," other writs may be issued, until the de- 
fendant or defendants shall be summoned; and when defend- 
ants reside in diflferent counties, writs may be issued to such 
counties at the same time. 

SERVICE OP SUMMONS — ACTUAL SERVICE. 

(3858) § 63. Service of Summons. The summons shall be 
served by the officer to whom it is directed, who shall endorse 
on the original writ the time and manner of service. It may 
be also served by any person not a party to the action, ap- 
pointed by the officer to whom it is directed. The authoritv 
of such person shall be indorsed on the writ. When the writ 
is served by a person appointed by the officer to whom it is 
directed, or when the service is made out of this state, the re- 
turn shall be verified by oath or affirmation. 

Where a summons is issued in a euit commenced in one county, and di- 
rected to the f^heriff of such county, but sent to the sheriff of another county, 
it cannot be served by a deputy sheriff of such other county, who has no au- 
thority to serve the same except merely such authority as he may have by 
virtue of being such deputy sheriff. Branner v. Chapman, 11-118. 

There is no way under our laws by \\iiich a service of summons can be 
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made on a copartnership firm, except by making service on each individual 
member of the firm. Dresser v. Wood, 15-359. 

Where a defendant has not been regularly served by summons, or publi- 
cation of notice, the record cannot be amended after judgment, so as to bring 
him into court and sustain the judgment. But where a defendant has been 
regularly served, and there is simply a defect in the return of the officer, or 
the proof of publication, that defect can be cured by amendments, so as to 
conform to the fac^ Foreman v. Carter, 9-674; Kirk wood v. Reedy, 10-453. 

(3859) §64. Sammons; Service. The service shall be by 
delivering a copy of the summons to the defendant personally, 
or by leaving one at his usual place of residence^ at any time 
before the return day. 

The copy of the summons served need not be certified. Dresser v. Wood, 
15-357. 

The service of summons on the return day is not authorized by law, and 
a judgment rendered on de&ult on such a service will be reversed at the in- 
stance of the judgment debtor, if he seeks relief in proper time. Button v. 
Hobson, 7-196; Simcock v. National Bank, 14-529. 

(3860) §65. Sammons; Betum. In all cases the return 
must state the time and manner of service. 

Return of sheriff may be impeached, by showing that the place where 
process waa left was not the residence of the defendant Bond v. Wilson, 
8-229. 

Betum of the sherifl^ showing personal service on husband and wife, was 
not overcome by testimony of husband that both copies were left with him, 
and he did not deliver any to her, and testimony of wife, who testified that 
no copy of the summons was ever given to her, and she had no knowledge 
of the pendency of the action till the time of filing the motion. Starkweather 
V. Morgan, 15-274. 

Defective return may be amended after judgment. Kirkwood v. Reedy, 
10-463. 

Every legal presumption is in fiavor of the truth of a sheriff's return. In- 
graham V. McGraw, 3-521. 

(3861) §66. Summons; Betum; Time. The officer, to 
whom the summons is directed, must return the same at the 
time therein stated. 

Where a summons is issued in a suit commenced in one county, and di- 
rected to the sheriff of such county, but sent to the sheriff of another county, 
it cannot be 8er\'ed by a deputy sheriff of such other county, who has no 
authority to serve the same except merely such authority as he may have 
by virtue of being such deputy sheriff. Branner v. Chapman, 11-118. 

Return of sheriff may be impeached, by showing that the place where 
process was left was not the residence of defendant. Bond v. Wilson, 8-229. 

(3862) § 67. Accepting Service. An acknowledgment on 
the bacK of the summons, or the voluntary appearance of a 
defendant, is equivalent to service. 
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Where an attorney of one of two defendants in the county in which suit 
is brought acknowledges service on the back of the summons, a summons 
for the other defendant may rightfully issue to another county. Hendrix v. 
Fuller, 7-337. 

Husband cannot, without authority from his wife, acknowledge service of 
a summons for her. Moore v. Wade, 8-380. 

(8863) §68. Summons on Corporation. A Bummons 
against a corporation naay be served upon the president, mayor, 
chairman of the board of directors, or trustees, or other chief 
officer; or, if its chief officer is not found in the county, upon 
its cashier, treasurer, secretary, clerk or managiiig agent; or, 
if none of the aforesaid officers can be found, by a copy left at 
the office or usual place of business of such corporation, with 
the person having charge thereof 

A service of a summons on a person who keeps books for a corporation^ 
but who is not the secretary or the clerk of the corporation, or any other 
officer or agent of the corporation upon whom a legal service may be made, 
is not a valid service upon the corporation. A service in such a case must 
be upon the person who holds the office of secretary or clerk of the corpor- 
ation. Chambers v. Bridge Manufactory, 16-270. 

When a summons is served on the secretary of a corporation, the return 
should state that the president or other chief officer was absent from the 
county, or could not be found. Palmetto Town Co. v. Rucker, McC.-147. 

Summons; copy delivered "to D. W. M,, agent of said U. P. Rly. Co.t 
Manhattan, Kas." It does not show that said March was president or chair- 
main of the board of directors, or other chief officer, cashier, treasurer, sec- 
retary, clerk or managing agent, and is not good. XJ. P. Rly. Co. v. Pillsbury, 
29-653. 

(3864) §68<7. Summons; Corporation; Agents. Every 
railroad company or corporation, and every stage company 
doing business in the state of Kansas, or having agents doing 
business therein for such corporation or company, is hereby 
required to designate some person residing in each county, into 
wliich its railroad line or stage route may or does run, or in 
which its business is transacted, on whom all process and 
notices issued by any court of record or justices of the peace of 
such countv may be served. [L. 1871, ch. 123, § 1; took eftect 
March 23,1871.] 

Summons; copy delivered "to D. W. M., agent of said U. P. Rly. Co., 
Manhattan, Kansas." It does not show that said March was president or 
chairman of the board of directors, or other chief officer, cashier, treasurer, 
secretary, clerk or managing agent, and is not good. U. P. Rly. Co. v. Pills- 
bury, 29-C53. 

(3865 ) § 68&. Summons ; Corporation. In every case such 
railroad company or corporation, and stage company, shall file 
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a certificate of the appointment and designation of such per- 
son, in the office of the clerk of the district court of the county 
in which such person resides; and the service of any process 
upon the person so designated, in any civil action, shall bo 
deemed and held to be as effectual and complete as if service 
of such process were made upon the president, or other chiei 
officer of such corporation or stage company. Any railroad 
comi)any, [or?] corporation, or stage com{)any, may revoke tht 
appointment and designation of such person upon whom proc- 
ess may be served, as hereinbefore provided, by appointini; 
any other person qualified as above specified, ana filing a cer- 
tificate of such appointment as aforesaid; but every second or 
subsequent appointment shall also designate the person whose 
place is filled by such appointment. [L. 1871, ch. 123, §2: 
took effect March 23, 1871.] 

(38(56) §68/?. Summons; Corporation. If any railroad 
or stage company, or corporation, fail to designate and appoint 
such person, as in the preceding sections is provided and re- 
quired, such process may be served on any local superintendent 
of repairs, freight agent, agent to sell tickets, or station keeper, 
of such company or corporation in such county, or such process 
may be served by leaving a copy thereof, certified by the offi- 
cer to whom the same is directed, to be a true copy, at any 
depot or station of such company or corporation, in such 
county, with some person in charge thereof, or in the employ 
of such company or corporation, and such service shall be 
held and deemed complete and effectual. [L. 1871, ch. 123. 
§3; took effect March 23, 1871.] 

Summons; copy delivered "to D. W. M., agent of said U. P. R. R. Co., 
>Ianhattan, Kansas." It does not show that said March was president of 
chairman of the board of directors, or other chief officer, cashier, tn»a>»urer, 
secretary, clerk or managing agent, and is not good. U. P. R. R. v. Pillsburj', 
29-653. 

Ch. 123, L. 1871, applies only to process strictly so called, and does not 
apply to notice of attorney's lien. K. P. R. R. v. Thacher, 17-103. 

Service of summons on a railway company, by the sheriflf leaving a copy 
thereof with J. A. W., at the dei)ot of the company, in the county, he being 
in charge of the depot, and ticket a^ent of the company, and the railway 
company having designated no j)ors(>n in said county upon whom summons 
should l>e served, is good, without specifying in express terms that the road 
of the company runs into that county, or that the company transacts its 
business therein. M. K. tfe T. R. R. v. Crowe, 0-496. 

(3867) §68/i. Summons; Corporation. In all cases where 
flervice of any process cannot be had upon tlie person designated 
by such company or corporation personally, service may be 
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made by leaving a certified copy of such process at the usual 
place of residence of such person, or as in the last preceding 
section, and the same shall be deemed complete and effectual. 
[L. 1871, ch. 123, §4; took effect March 23, 1871.] 

(3868) §69. Summons; Insurance Company. Where 
the defendant is an incorporated insurance company, and the 
action is brought in a county in which there is an agency 
thereof, the service may be upon the chief officer of such 
agency. 

(3869) §70. Summons; Foreign Corporation. Where 
the defendant is a foreign corporation, having a managing 
agent in this state, the service may be upon such agent. 

(3870) §71. Summons; Infant. When the defendant is a 
minor, under the age of fourteen years, the service must be 
upon him and upon his guardian or father, or if neither of 
these can be found, then upon his mother, or the person hav- 
ing the care or control of the infant, or with whom he lives. 
If neither of these can be found, or if the minor be more than 
fourteen years of age, service on him alone will be sufficient. 
The manner of service may be the same as in the case of 
adults. 

This applies to constructive as well as actual service. Walkenhorst v. 
Lewis, 24-427. 

CONSTRUCTIVE SERVICE. 

(3871) §72. Publication Service. Service maybe made 
by publication in either of the following cases: In actions 
brought under the forty-sixth and forty-seventh sections of 
this code, where any or all of the defendants reside out of the 
state; in actions brought to establish or set aside a will, where 
any or all of the defendants reside out of the state; in actions 
to obtain a divorce when the defendant resides out of this 
state; in actions brought against a non-resident of this state, 
or a foreign corporation, having in this state property or debts 
owing to them, sought to be taken by any of the provisional 
remedies, or to be appropriated in any way; in actions which 
relate to, or the subject of which is, real or personal property 
in this state, where any defendant has or claims a lien or in- 
terest, actual or contingent, therein, or the relief demanded 
consists wholly or partly in excluding him from any interest 
therein, and such defendant is a non-resident of the state, or a 
foreign corporation; and in all actions where the defendant, 
being a resident of the state, has departed therefrom, or from 
the county of his residence, with intent to delay or defraud his 
creditors, or to avoid the service of a summons, or keeps him- 
self concealed therein with the like intent. 
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The affidavit should show by a sufficient statement of &cts the existence 
of a cause of action in favor of the plaintiff and against the defendant, and 
what that cause of action is, in order that the court may see, from such a 
statement of facts, that the action is one of those mentioned in { 72. Clay- 
poole V. Houston, 12-324. 

Where a service of publication is made in a foreclosure of a mortgage, 
without the affidavit sho\nng service cannot be made personally in this 
state being first filed, the service is void, and judgment sale and sheriff's 
deed are also void. Shields v. Miller, 9-398. 

Publication under this section ; action dismissed on special appearance, be- 
cause summons improvidently issued, the attorneys having executed the 
bond for costs. Bentz v. Eubanks, 32-323. 

An attachment is a provisional remedy. Repine v. McPherson, 2-345. 

"J. F. C, being duly sworn, says that he is the agent of the plaintiff in this 
action ; that defendant is a non-resident of Kansas, and that service of sum- 
mons cannot be had upon him within this state, and that the above-entitled 
action relates to and the subject of it is real proi)erty, situated in Miami 
county, Kansas, in which defendant has an interest from which the plaintiff 
seeks to exclude him." As this affidavit was drawn in substantial compliance 
with sec. 72 of the code, it was sufficient foundation for service by publica- 
tion ; at least the service made thereon cannot be attacked collaterally. (12- 
282.) Rowe v. Palmer, 29-339. 

Suit against foreign corporation, and its treasurer, found within the state, is 
garnished, and such treasurer has no funds of said coi-poration in his hands 
within this state ; the court obtains no jurisdiction. Wheat v. P. C. <& Ft. D. M. 
Rid., 4-370. 

The decree against the infants is erroneous, for other reasons than the de- 
fects in the petition above stated. They were not in court, nor could they be 
without personal service, if residents of the territory, or publication, if non- 
residents. Armstrong v. Bridge Co., McC.-169. 

(8872) §73. Publication Affidavit. Before service cau 
be made by publication, an affidavit must be filed, that service 
of a summons cannot be made within this state, on the defend- 
ant or defendants, to be served by publication, and showing 
that the case is one of those mentioned in the preceding sec- 
tion. When such affidavit is tiled, the party may proceed to 
make service by publication. 

It will be seen from this statute, that the plaintiff is not required to state 
in his affidavit the evidence, the prohative facts upon which a court or judge 
may find the ultimate facts, hut ho states the ultimate facts himself. Ogden 
V. Walters, 12-293. 

The aflidavit should show, by a sufficient statement of facts, the existence 
of a cause of action in favor of the plaintiff and against the defendant, and 
what that cause of action is. Claypoole v. Houston, 12-324. 

Affidavit, "That said A.B.M. has removed from the state of Kansas, and 
now lives in the so-called * Southern Confederacy,' a** he is informed, and that 
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service of a summons cannot be made on the said A.B.M. within the state/' 
was sufficient for decree of foreclosure. Deitrich v. Lang, 11-636. 

All that such an affidavit is required to show is, that personal service can- 
not be made on the defendant within the state, and that the action is one in 
which service by publication may be had. Gillespie v. Thomas, 23-139. 

Where a service of publication is made in a foreclosure of a mortgage, 
without the affidavit showing service cannot be made personally in this 
state being first filed, the service is void, and judgment sale and sheriff's 
deed are also void. Shields v. Miller, 9-398. 

Affidavit by the plaintiff's attorney, that he filed a petition, giving its sub- 
stance, and stating that it was for the sale of lands in the county, and that 
defendant is a non-resident, held sufficient foundation for service by pub- 
lication. McBride v. Hartwell, 2-411. 

This kind of service can only be had alter the filing of an affidavit for 
service by publication. Ogden v. Walters, 12-294. 

Under code 1859, H52, 78, 79, affidavit for publication: "That the said 
defendant has removed from the said county of Shawnee, and now resides 
in that region of country known as Pike's Peak, and that service of sum- 
mons cannot be made on said defendant within this territory." Held^ Under 
the circumstances of this case, that the affidavit will be considered sufficient. 
32-718. 

In an action to reform and forecUise a real estate mortgage, the affidavit 
for publication omitted the reformation of the mortgage, yet considered suf- 
ficient when attacked collaterally. Carey v. Reeves, 32-718. 

(3873) §74. Publication; Fai)er. The publication must 
be made three consecutive weeks, in some newspaper printed 
in the county where the petition is filed, if there be any printed 
in such county; and if there be not, in some newspaper printed 
in this state, of general circulation in that county. It shall 
state the court in which the petition is filed, the names of the 
parties, and must notify the defendants thus to be served that 
he or they have been sued and must answer the petition filed 
by the plaintiff, on or before a time to be stated (which shall 
not be less than forty-one days from the date of the first publi- 
cation), or the petition will be taken as true, and judgment, the 
nature of which shall be stated, will be rendered accordingly. 

A notice of publication in a suit in which land has been attached, which 
notice describes the land as "the northeast quarter of section nine, township 
five, range eighteen," without stating whether it was E. or W. of the 6th P. 
M., is not sulliciently certain. Cohen v. Trowbridge, 6-385. 

The statutory rule of computation obtains in respect to the time for pub- 
lication of notice to non-resident defendants. The day of the first publica- 
tion is to be excluded, and the answer day included. BecJcwith v. Douglass, 
25-229. 

Computation of time as prescribed by the statute excludes the first day 
and includes the last. Warner v. Bucher, 24-479. 
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An order of the clerk, that defendants be notifieil of the pendency of the 
salt, giving the title and court, time of the filing of the petition and ite 
prayer, and on what founded, and the day the defendants are required to 
answer, signed and sealed by the clerk, with the name of the plaintiff*? at- 
torney appended, contains all the statutory requisites of a notice for publica- 
tion of summons. McBride v. Hartwell, 2-411. 

It will be seen from this statute that the plaintiff is not required to state 
in his affida\it the e\'idence, the probative facts, upon which a court or judjro 
may find the ultimate fiicts, but he states the ultimate facts himself. Ogden 
V. Walters, 12-293. 

(3874) §76. Publication; Proof. Service by publication 
shall be deemed complete when it shall have been made in tlio 
manner and for the time prescribed in the preceding section: 
and such service shall be proved by the affidavit of the printer, 
or his foreman or principal clerk, or other person knowing tho 
8ame. No judgment by default shall be entered on such ser- 
vice until proof thereof be made, and approved by the court, 
and filed. 

When service by publication is made against a defendant, who is a non- 
resident, in the case authorized by the statute, in the manner and for the 
time prescribed by the statute, and such service is proved by the affidavit of 
the printer knowing the same, and is filed in the court, but the court does 
not examine or insi)ect the service or the pnwf thereof, the jmlgment by de- 
fiiult rendered against the defendant uiK>n such service is not void, nor sub- 
ject to sacceesful attack collaterally. Williams v. Moorehead, 33-609. 

(3875) § 76. Personal Service out of State. In all cases 
where service may be made by publication, personal service of 
eummons may be made out of the state by the sheriif of the 
county in which such service may be made. Such summons 
shall be issued by the clerk, under seal of the court, and 
directed to the defendant or defendants to be served, and shall 
notify him or them that he or they liave been sued by the 
plaintiff or plaintifts, naming him or them, and requiring him 
or them to answer the petition filed by the plain tifl' or plain- 
tifis in the clerk's oflBce, of the court, which shall be named, 
within sixty days from the day of servic^e, or the said petition 
will be taken as true, and judgment rendered accordingly. 
Such service may be proved by the aflSdavit of the person 
making the same, before a clerk of a court of record, or other 
oflBicer holding the seal thereof, or before some commissioner 
appointed by the governor of this state, under an act providing 
for the appointment of commissioners to take depositions, etc. : 
Provided^ That such service, when made and proved as afore- 
said, shall have the same force and effect as service obtained 
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by publication, and no other or greater force or effect. [§ 76, 
as amended, L. 1871, ch. 113, § 1; took effect Feb. 23, 1871.] 

Notice to enforce individual liability of a stockholder in an insolvent cor- 
poration, served beyond the juidsdiction of the court, and outside the state, 
will not confer jurisdiction upon the court, or authorize it to award an exe- 
cution against the property of the stockholders that may be found within 
the state. Howell v. Manglesdorf, 33-194. 

Service quashed and set aside because improper bond for costs had been 
taken. Bentz v. Eubanks, 32-322. 

The statute authorizes the summons to be served out of the state by a 
sheriflf, and names no other person, and the service cannot be made by a 
deputy or any other person acting as a substitute for him. Flint v. Noyes, 
27-353. 

No copy of the petition filed in a case is required to be served with the 
summons to make the service valid. Case v. Bartholow, 21-301. 

( 3876) § 77. Opening Judgment ; Effect. A party against 
whom a judgment or order has been rendered, without other 
service than by publication in a newspaper, may, at any time 
within three years after the date of the judgment or order, 
have the same opened, and be let in to defend. Before the 
judgment or order shall be opened, the applicant shall give no- 
tice to the adverse party of his intention to make such an ap- 
plication, and shall file a full answer to the petition, pay all 
costs, if the court require them to be paid, and make it appear 
to the satisfaction of the court, by affidavit, that during the 
pendency of the action he had no actual notice thereof in time 
to appear in court and make his defense; but the title to any 
property, the subject of the judgment or order sought to be 
opened, which, by it, or in consequence of it, shall have passed 
to a purchaser in good faith, shall not be affected by any pro- 
ceedings under this section, nor shall they affect the title of 
any property sold before judgment under an attachment. The 
adverse party, on the hearing of an application to open a judg- 
ment or order, as provided by this section, shall be allowed to 
present counter affidavits to show that during the pendency of 
the action the applicant had notice thereof in time to appear 
in court and make his defense. 

Action by county to foreclose tax hen, under ch. 39, L. 1877. Ejectment 
suit by purchaser ; afterwards original owner opened up the judgment under 
277 of the code, and modified the judgment previously rendered by 
merely reducing the amount thereof, but this did not disturb or impair the 
right of the plaintiflF in ejectment to the land in dispute. ( 24-428.) Pritch- 
ard y. Madren, 31-38. 

By this section three things are required : First, that the apphcant give 
notice; second, that he file a full answer, and if required by the court, pay 
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all coets ; and third, that he make it appear to the Batift&ctioii of the court 
by affidavit that during the pendency of the action he had no actual notice 
thereof in time to appear in court and make his defense. Albright y. War- 
kentin, 31-443. 

Judgment, imder ch. 39, Xu 1877, may be opened under {77, code. 
Pritchard v. Conmnssioners, 26-587. 

Sec. 77 of the code permits parties constructiyely served to be let in to de- 
fend. Morrill y. Janes, 26-149. 

The action of the court below in disposing of the motion for confirma- 
tion, and confirming the sale before rendering a decision upon the motion 
to vacate the judgment, was under the circumstances of this cane grossly un- 
just to the plaintiflfe in error, against whom the judgment had been rendered. 
Johnson v. Lindsay, 27-516. 

Now to constitute the "artual notice" specified in the statute, it is not 
necessary that the defendant be fully informed as to time of commencing 
suit, the court in which it is commenced, the property that has been 
attacht**!, the exact amount claimed, the day named for answer, or other 
details of the aetion. It is enough that he is distinctly and clearly notified 
that a suit has been commenced and is pending against him, and notified 
from such a sourct* and within such a time, that by the exercise of ordinary 
and reasonable care and prudence he can ascertain all details and make his 
defense. Beckwith v. Douglass, 25-234, 

Motion in this case was not made under this section, but under {576. 
Walkenhorst v. I^^wis, 24-425. 

When a plaintiff who has obtained upon service by publication a judg- 
ment in his favor, in an action in the district court to quiet his title, conveys 
in good fidth the land to a stranger before an application is made to open 
the judgment imder { 77, the subsequent vacation of the judgment does not 
divest the purchaser of his title. Howard v. Entreken, 24-428. 

When a decree of divorce was duly and legally entered, after service by 
publication, and the mailing of a copy of the petition and publication no- 
tice, as required by { 641 : Heldf That the defendant could not come in under 
{77, and upon the showing of want of actual notice have the decree set 
aside and be let in to defend. I^wis v. Lewis, 15-181. 

Ajid in all cases a judgment obtained on service by publication could be 
opened within three years upon equitable terms, under J 83, code 1862 — { 77, 
code 1868. Ogden v. Walters, 12-295. 

A void judgment never starts the statute of limitations running. Fore- 
1 V. Carter, 9-678. 



(3877) §78. Publication; Unknown Heirs. In actions 
where it shall be necessary to make the heirs or devisees of any 
deceased person defendants, and it shall appear by the affidavit 
of the plaintiff, annexed to his petition, that tlie names of such 
heirs or devisees, or any of them, and their residence, are un- 
known to the plaintiff, proceedings may be had against such 
unknown heirs or devisees, without naming them; and the 
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court shall make such order respecting service as may be 
deemed proper. If service by publication be ordered, the 
publication shall not be less than three weeks. 

(3878) §79. Summons; Service on Part. Where the 
action is against two or more defendants, and one or more 
shall have been served, but not all of them, the plaintiff may 
proceed as follows: Firsts If the action be against defendants 
jointly indebted upon contract, he may proceed against the de- 
fendants served, unless the court otherwise direct; and if he 
recover judgment, it may be entered against all the defendants 
thus jointly indebted, so far only as that it may be enforced 
against the joint property of all, and the separate property of 
the defendants served; and if they are subject to arrest, against 
the persons of the defendants served. Second^ If the action 
be against defendants severally liable, he may, without preju- 
<lice to his rights against those not served, proceed against the 
defendants served in the same manner as if they were the only 
defendants. 

( 8879) § 80. Res Adjudieata; Parties Defendant. Noth- 
ing in this code shall be so construed as to make a judgment, 
against one or more defendants jointly or severally liable, a bar 
to another action against those not served. 

( 3880 ) § 81. Lis Pendens ; Notice. When the petition has 
been filed, the action is pending, so as to charge third persons 
with notice of its pendency, and while pending no interest can 
be acquired by third persons in the subject-matter thereof as 
against the plaintiff's title; but such notice shall be of no avail 
unless the summons be served or the first publication made 
within sixty days after the filing of the petition. 

The doctrine of lis pendens^ however, applies only in cases where the suit 
is about some specific piece of property, and then only to the extent of pre- 
venting a purchaser, pendente liiey from acquiring any interest in the thing in 
litigation, to the prejudice of the adverse party. Marshall v. Shepard, 23-326. 

Suit against partners ; service on one is a 2iff pendens as to a partnership 
transaction. Dresser v. Wood, 15-358. 

{Code 1859 , 1 87.) The service of summons by publication having been 
completed April 6th, 1863, no person, imder § 87, Comp. Laws 138, could ac- 
quire an interest in the real estate against defendant in error after that. (20- 
466.) Bayer v. Cockrill, 3-283. 

(3881) §82. Judgment, Recording; Lien. When any 
part of real property, the eubject-matter of an action, is 
situated in any other county or counties than the one in 
v^hich the action is brought, a certified copy of the judgment 
la such action must be recorded in the office of the register of 
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deeds of such other county or counties, before it shall operate 
therein as notice, so as to charge third persons, as provided in 
the preceding section. It shall operate as such notice, without 
record, in the county where it is rendered. 



Amclb 7— joinder OF ACTIONS. 

Sbc. 83. What caosee of action may be joined; must a£fect all the partiet<, 

except, etc. 

(3882) § 83. Joinder of Actions. The plaintiff may unite 
several causes of action in the same petition, whether they be 
such as have heretofore been denominated legal or equitable, 
or both, where they all arise out of either one of the following 
classes : Firsts The same transaction, or transactions, connected 
with the same subject of action. Second^ Contracts, express or 
implied. Third, Injuries, with or without force, to person and 
property, or either. Fourth^ Injuries to character. Fifthy 
Claims to recover the possession of personal property, with 
or without damages for the withholding thereof. Sixth, Claims 
to recover real property, with or without damages for the with- 
holding thereof, and the rents and profits of the same. Seventh, 
Claims against a trustee, by virtue of a contract, or by opera- 
tion of law. But the causes of action so united must all 
belong to one of these classes, and must affect all the parties 
to the action, except in actions to enforce mortgages or other 
liens. 

Cause of action for rents and profits may be united with one in eject- 
ment, and both may be united with one for partition. (18-399.) Scantlin 
V. Allison, 32-379. 

It is true that by the provisions of { 83 of the code, a claim for damages 
for withholding the real estate may be united in the petition with the action 
to recover the real estate; neverthelcHfl § 599 is intended to apply to actions 
brought under the prior J 595. Second trial not a matter of right after a de- 
feult judgment Hall v. Sanders, 25-549. 

Causes of action in tort can only be united with causes of action on con- 
tract where they all arise out of the same tranwiction, or transactions, con- 
nected with the same subject of action. But even then they cannot be 
united, unless they all affect all the parties to the action, except in actions 
to enforce mortgages or other liens. Hove v. Raymond, 25-667. 

Causes of action for ejectment, rent^ and profits, and for partition, con- 
nected with the same subject of action, may be united. ( 18-407.) Black \\ 
Drake, 28-483. 
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A plaintifir may join in one action as many caosee of action as he may 
have, whether legal or eqoitable, or both, where they all arise out of con- 
tracts, either express or implied, and whether they are for liquidated didms 
or unliquidated damages, or for something else. Stevens v. Able, 15-i587. 

A petition is bad that groups under one count 070 separate causes of ac- 
tion. Such a petition does not, nor does any count thereof^ state fiuits suffi- 
ciently wdl pleaded to constitute a cause of action. Stewart v. Balderston, 
10-143. 

Cause of action, injuries from overflow of dam, and injunction to restrain 
maintenance of the dam, may be imited. Akin v. Davis, 11-580. 

Plaintiff may join guarantor and maker as parties defendant Hendrix 
V. FuUer, 7-331. 

A cause of action for false imprisonment may be joined with a cause of 
action for slander, where both arise out of the same transaction. Harris v. 
Avery, 6-147. 

(Code 1869 , ii89, 90.) Motion to consolidate separate actions brought by 
the different plaintiflb to foreclose the respective liens, even if made by the 
defendant, should be denied. Harsh v. Morgan, 1-293. 



Artic-lb 8— pleadings IN CIVIL ACTIONS. 



SEC. 

84. Pleadings, what are. 
86. Former rules of pleading abol- 
ished. 

86. Pleadings allowed. 

PBTmON. 

87. Must contain what. 

88. Causes of action to be stated sep- 

arately. 

DEtfURBEB. 

89. Defendant may demur, when. 

90. Demurrer shaU specify what. 

91. Objections may be taken by an- 

swer, when ; objection deemed 
waived, when. 

92. Proceeding when causes of ac- 

tion miHJoined. 

93. Defendant may demur to part 

and answer to part. 

ANSWER. 

94. Shall contain what; may set up 

different defenses, counter- 
claims, etc. 
96. Counter-claim, what is. 

96. Omiwsion of counter-claim; ef- 

fect of, as to costs in subse- 
quent action thereon. 

97. New party may be made on 

counter-claim. 

98. Set-oflf, what, and when may be 

pleaded. 



99. New party may be made on 
set-off. 

100. Cross demands deemed compen- 

sated, when. 

101. Guardian, attorney, etc.^ to file 

answer denying material alle- 
gations. 

BBPLY. 

102. Plaintiff may reply or demur to 

new matter in answer. 

103. Reply may be demurred to, 

wnen. 

104. Co-defendant may demur or re- 

ply, when. 

GENERAL RULES OF PLEADING. 

105. Answer, demurrer and reply to 

be filed, when. 

106. Time may be extended. 

107. Pleading to be subscribed. 

108. Certain allegations to betaken 

as true, unless denial be veri- 
fied by affidavit. 

109. Verification not required, when. 

110. One of several parties may ver- 

ify; when corporation is a 
party, who shall verify. 

111. Verification, when sufficient. 

112. Verification of non-resident of 

county. 

113. Verification; how signed, certi- 

fied and authenticated. 
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SBC 

114. Verification by agent or attor- 

ney. 

115. Pleadings to be liberally con- 

strued. 

116. Fictions abolished. 

117. Title of cause not to be changed. 

118. CJopy of instrument to be tiled 

with pleadini^. 

119. Bedundant or irrelevant matter 

may be stricken out. 

120. Counter-claim or set-off may be 

made subject of separate pro- 
ceedingy when. 

121. Allegation of jurisdiction. 

122. Of performance of conditions 

precedent 

123. Statement of written instrument 

for payment of money. 

124. Pleading private statute. 

125. What to state in action for libel 

or slander. 

126. Defendant may alle^ truth of 

matter, and mitigating circum- 
stances. 

127. How real property described. 

128. Material allegation not contro- 

verted to be taken as true ; de- 
murrer to reply not to admit 
&ctB alleged, except, etc. 

129. Material afl^ation, what is. 

130. Presumptions of law, etc., need 

not be stated. 



BSC. 

131. Tender of money. 

132. If pleading lost, copy may be 

substitutal. 

MISTAKES IN PLEADING, AND AMEND- 
MENTS. 

133. Effect of variance in pleading, 

and how amended. 

134. When variance not material, 

court may direct what. 

135. Allegation unproved not deemed 

a variance. 

136. Amendment of petition before 

answer. 

137. Amendment on demurrer. 

138. Demurrer overruled, party may 

reply. 

139. Court may allow amendment of 

pleadings, etc., at any time. 

140. What errors or defects imma- 

terial. 

141. Amendment, if demurrer sus- 

tained. 

142. Continuance granted on amend- 

ment, when. 

143. Defendant may be sued by any 

name, when. 

144. Supplemental i)etition, answer 

or reply. 

145. Consolidation of actions. 

146. Order for consolidation, by 

whom made. 



(3883) §84. Pleadings Defined. The pleadings are the 
written statements, by the parties, of the facts constituting their 
respective claims and defenses. 

Whenever it is necessary to allege the non-existence of a fiw^ the best and 
only proper way to do it is to allege its non-existence in positive and direct 
terms. Gilmore v. Norton, 10-491. 

Allegations in a reply are controverted without any formal denial. Board 
V. Shaw, 15-34. 

In an action upon a bond, conditioned for the making of a warranty deed 
for certain lots, "so soon as the title should be procured from the South 
Leavenworth Town Association, or by the obligor," a petition failing to 
aver that either ever acquired any title to the lots, is demurrable. Stone v. 
Young, 4-17. 

A petition which alleges that the cattle of the defendant trespassed upon 
the lands and crops of the plaintiff, in the county, and destroyed growing 
coqi belonging to the plaintiff, to plaintiff's damage, will be held good as 
against any objection that can be raised on demurrer. Davis v. Wilson 
11-74. 

The code has not changed the substance of pleading. Bliss v. Burnei«, 
MoC.-Ol. 
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As to which party shall plead the several matters going to form the issue,, 
the code has made no change from the provisions of the common law. 
Backus V. Clark, 1-303. 

A suit in chancery, commenced before the enactment of the code, must be 
treated as a chancery suit. Walker v. Armstrong, 2-198. 

Counter-claim pleaded under the "common counts" held sufficient, no ob- 
jections to the plea having been made. Meagher v. Morgan, 3-372 ; Clark v. 
Fensky, 3-389. 

(3884) §85. Forms; Pleadings. The rules of pleading 
heretofore existing in civil actions are abolished; and hereafter, 
the forms of pleadings in civil actions in courts of record, and 
the rules by which their sufficiency may be determined, are 
those prescribed by this code. 

The old forms of pleading are abolished in Kansas. Bemhard v. Wyan- 
dotte, 33-467. 

(3885) §86. Pleadings Allowed. The only pleadings al- 
lowed are: Firsts The petition by the plaintiff. Second^ The 
answer or demurrer by the defendant. Thirds The demurrer 
or reply by the plaintiff. Fourth^ The demurrer by the de- 
fendant, to the reply of the plaintiff'. [ L. 1870, ch. 87, § 3 ( § 86, 
as amended); took effect May 12, 1870.] 

The allegations in the reply are, under our system of pleadings, to be 
deemed controverted by the defendants without any formal denial of the 
same on their part. Board v. Shaw, 15^1. 

THE PETITION. 

(3886) §87. Petition. The petition must contain: 
Court; Names of Parties. Firsts The name of the court,. 

and the county in which the action is brought, and the names 
of the parties, plaintiff and defendant, followed by the word 
"petition." 

Claim. Second, A statement of the facts constituting the 
cause of action, in ordinary and concise language, and without 
repetition. 

Prayer. Third, A demand of the relief to which the party 
supposes himself entitled. If the recovery of money be de- 
manded, the amount thereof shall be stated; and, if interest 
thereon be claimed, the time from which interest is to be com- 
puted shall be also stated. 

The old forms of pleadinj? are abolished in Kansas, and all that the pleader 
is now required to do is to state the /ac/« of his case in ordinary and concise 
language and without repetition. Bombard v. Wyandotte, 3r{-4f>7. 

Xnd when the plaintiflf has stated the facts of his case, he Avill be entitled 
to recover thereon just what such facts will authorize. McGonigle v. Atchi- 
son, 33-736. 
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Now it most be remembered that the defendants do not demur to the 
plaintiflTs prayer for relief, but only to his cause of action, and that the 
prayer for relief and the cait^ of action are entirely separate and di^inct 
thin^. ♦ ♦ * The fact that the plaint itT a^^ki^l for more relief than he 
was entitled to, and asked for more rehef in the alternative, we think doe^ 
not render the petition imiufficient as stating a cause of action. Hiatt v. 
Pkrk», 29-771. 

The pvayer for relief is no portion of the cause of action. Hiatt v. Parker, 
2d-77L 

The time for which interest is claimed must be stated. ( 5-254.) Qas Ca 
T. Schliefer, 22-470. 

Where a plaintiff statefl in his petition all the &ct8 of his case, setting 
forth a special contract, the woi^ done thereunder aiM its value, and then 
proves such &ctB, he may recover thereon, provided he could have recovered 
thereon at common law, either upon the special contract, or upon a quantwrn, 
merwt count Usher v. Hiatt, 21-548. 

Petition objected to first time, by objecting to introduction of evidence, 
will be liberally construed. Judgment not reversed because petition on 
recognizance did not allege that recogniz^ce had been filed in the district 
court. Barkley ▼. State, 15-100. 

Petition on note sets out note in full ; omission to attach a copy will not 
authorise a reversaL "State of Kansas, Leavenworth county district court, 
fint judicial district," sets out name of court folly. Budd v. Kramer, 14-101. 

An objection that a petition does not state fieicts sufficient to constitute a 
cause of action, is not waived by a fiulure to answer or demur, and can be 
raised by simply objecting to any judgment thereon. Fox v. Van Norman, 
11-214. 

A petition is bad that groups under one count 670 causes of action, and 
refers in each count to the fiEicts stated in the heading. Stewart v. Balder- 
sUm, 10-148. 

Facts in issue, is meant by fiictB, same as is 1285. Nat'l Bank v. Peck, 8-666. 

He may always recover for just such injuries as he states in his petition, 
(provided he proves them,) and for no more. Fitzpatrick v. Gebhart, 7-43. 

Alter answer filed, an objection to a petition that it does not state fiicts 
sufficient to constitute a cause of action, is good only when there is a total 
fiulure to allege some matter essential to the relief sought, and is not good 
when the allegations are simply incomplete, indefinite, or statements of con- 
clusions of law. Laithe v. McDonald, 7-254. 

Objection to petition, made in supreme court for first time, will not be en- 
tertained. Hale & McClure v. Johnson, 6-137. 

After trial without objection, it ifl too late to raise the question in the su- 
preme court for the first time, that the petition shows the cause of action 
was barred. Greer v. Adams, 6-203. 

Petition for false imprisonment held good in this case. Mayberry v. Kel- 
ley, 1-116. 

Supreme court will not consider sufficienry of petition, questioned in that 
court for first time. McBride v. Hartwell, 2 411. 
-4 
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Petition showing cause of action not barred ; demurrer to answer, reach- 
ing back to petition, and su-tained, error. Elliott v. Lochnane, 1-137. 

Falling to claim interest, the court cannot render judgment for interest 
Green v. Dunn, 5-262. 

What is alleged in petition, and not denied in answer, must be taken as 
true. Hume v. Watt, 5-34. 

Petition that states with circumstantial particularity that the defendant, 
an incorporated city of the second class, negligently left one of its streets out 
of repair, by reason whereof the plaintiff without fault on his part was in- 
jured, states f&ctB sufficient to constitute a cause of action. Topeka v. Tuttle, 
5-311. 

Petition under J 595 held to be sufficient. Pennock v. Monroe, 5-586. 

Suit on a note dated April 20, 1860, payable when paid by government for 
losses sustained in August, 1856. Payment on this note was pleaded as hav- 
ing been made on the 10th of November, . The court cannot supply the 

year by inference or interpolation. Jones v. Eisler, 3-134. 

Under the code, pleading the common counts for goods sold and delivered, 
work and labor done, money had and received, etc., constitutes a sufficient 
setting forth a cause of action, where no motion is made to make the same 
more definite and certain. Meagher v. Morgan, 3-372; Clark v. Fensky, 
3-389. 

( Code X869f 1 94.) These being necessary allegations, are to be taken as 
true, unless there are allegations of value or of amount of damage. Butcher 
V. Bank, 2-82. 

A general averment of an agreement to insure, authorizes the proof of an 
insurance against fire. W. Mass. Ins. Co. v. Dufiy, 2-347. 

Petition on county treasurer's bond, setting it forth, its execution, delivery 
and approval, performance of duties, collection of money for county by him, 
settlement with county board, the accoimt in full, showing a balance due, 
with all acts of the board thereon, a demand of payment, and refusal to pay 
or to deliver the books and money to his successor, under general objection 
that it does not state sufficient tacts, held sufficient. Fuller v. Jackson Co., 
2-446. 

A petition to recover for work, otherwise stating facts sufficient to consti- 
tute a cause of action, but omitting an allegation of the time when the work 
was done, held to be sufficient on demurrer. Backus v. Clark, 1-303. 

Petition defective, failing to allege performance of condition precedent. 
Armstrong v. Wyandotte B. Co., McC.-167. 

{Code IS 59, 185.) An order drawn in blank and accepted, cannot be 
treated as promissory note unless the pleader alleges liability. Bliss v. 
Burnes, McC.-91. 

(8887) §88. Numbering Causes of Action. Where the 
petition contains more than one cause of action, each shall be 
separately stated and numbered. 

Suit on notes and mortgage. First count set forth the substance of one of 
said notOiJ, which was then due, and stated a good cause of action. The sec- 
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ond count set forth the substance of the other note, but did not state any 
cause of action, for the reason only that this note was not yet due. The 
third count set forth the substance of said mortgage, but probably did not 
state fiicts Fuirioient to constitute any cause of action thereon. « * ♦ Only 
one cause of action was stated in the i)etition. ♦ ♦ * While the fJEurts stated 
in the first count constituted a cause of action, the fiujts stated in the other 
two counts (so-called) simply mo<iified and enlarged that cause of action, 
and as all the facts stated in the whole petition constituted but one cause ol 
action, they should all have been stated in one count. Andrews v. Alcorn, 
lS-358. ( But see below. ) 

lb. — Referred to and followed. Curtis v. Buckley, 14-449. 

The court, in 13-351, decided that a promissory note and mortgage exe- 
cuted to secure the same, taken together, constitute only one cause of action; 
an^ also decided that even two promNsory notes, toj?etlier with a mortgage 
securing them, where only one of the notes is due, do not constitute more 
than one cause of action. But the court has never decided that two or more 
promissory notes, where all are due, do not constitute more than one cause 
of action ; and it makes no difference whether the notes are secured by a 
mortgage or not. Ambrose v. Parrott, 28-098. 

Where two or more causes of action are stated in the same petition, and 
not separately stated or numbered, it is error for the court to overrule a mo- 
tion of the defendant to require the plaintiff to separately state and number 
the several causes of action stated in hie petition. Pierce v. Bicknell, 11-267. 

A petition is bad that groups imder one count 670 separate causes of ac- 
tion. Stewart v. Balderston, 10-143. 

Each separate and distinct illegal conversion of the public funds Aimished 
a distinct and separate cause of action; each should be separately stated and 
numbered, and it is the duty of the court to enforce the law. Commissioners 
V. Hoaglan, 5-^2. 

DEMURRBR. 

(8888) §89. Demurrer by Defendant. The defendant 
may demur to the petition only when it appears on its face, 
either: Firsts That the court has no jurisdiction of the* person 
of the defendant, or the subject of the action. Second^ That 
the plaintiff has no legal capacity to sue. Thirds That there 
is another action pending between the same parties for the 
same cause. Fourth^ That there is a defect of parties, plaintiff 
or defendant. Fifths That several causes of action are im- 
properly joined. Sixth, That the petition does not state facts 
sumcient to constitute a cause of action. 

As against a petition which does not state a cause of action, the defendant 
has two remedies: he may demur, (code, |89,) or he may answer and object 
to the introduction of evidence under it, on the trial. (Code, { 91.) Brown 
V. Mining Co., 32-530. 

Failure to demur for defect of parties in the court below, waives that 
question. Bell v. Wright, 31-244. 
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(Subd. 5.) When misjoinder of causes of action is apparent on the fece 
of the petition, if no objection be taken by demurrer thereto, the defendant 
waives the same. Woodman v. Davis, 32-346. 

Now it must be remembered that the defendants do not demur to the 
plaintiff's prayer for relief, but only to his cause of action, and that the prayer 
for relief and the cause of action are entirely separate and distinct things. 
♦ * * The fact that the plaintiff asked for more relief than he was en- 
titled to, and asked for more relief in the alternative, we think does not ren- 
der the petition insufficient as stating a cause of action. Hiatt v. Parker, 
29-771. 

It is true that in this case the award has not culminated in a judgment of 
the court, but nevertheless it is a proceeding, an action pending in the court; 
and it is a good defense to one action that there is another action pending 
for the same matter between the same parties. Weir v. West, 27-656. 

While at common law the miqoinder of any other party or parties, whose 
legal right only had been affected, would have been good cause for demurrer, 
it is not one of the enumerated causes for demurrer under the code, but per- 
haps a misjoinder of plaintiff would, under the code, be within the six 
enumerated causes for demurrer. Bowman v. Germy, 23-309. 

An action pending between A. and B. does not abate one pending between 
A. and C, and that notwithstanding each action may be upon the same in- 
strument and for the same cause. Mullen v. Mullock, 22-601. 

Defect of parties plaintiff is not ground of demurrer. Winfield v. Maria, 
11-147. 

Whether misjoinder of parties is ground of demurrer is not decided. Gil- 
more V. Norton, 10-502. 

Petition stating 670 separate and distinct causes of action in one allega- 
tion, under one head, demurrer to same should be sustained. Stewart y. 
Balderston, 10-131. 

The petition was for recovery of land, for rents and profits, and for timber 
cut and carried off from it. If there is a misjoinder of causes of action, it 
has been waived. Simpson v. Greeley, 8-601. 

Pleas to the jurisdiction are dilatory pleas, and were not fitvored by the 
common-law practice, and much less by the spirit of our code. If not taken 
advantage of by answer, where the want of jurisdiction does not appear on 
the face of the petition, it is waived by the defendant Bliss v. Bumes, 
McC.-94. 

(3889) §90. Demurrer; Contents. The demurrer shall 
specify distinctly the ^rounds of objection to the petition. Un- 
less it do so, it shall be regarded as objecting only that the 
petition does not state facts sufficient to constitute a cause of 
action. 

(8980) §91. Waiver by Defendant. When any of the de- 
fects enumerated in section eighty-nine do not appear upon the 
face of the petition, the objection may be taken by answer; 
and if no objection be taken, either by demurrer or answer, 
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the defendant shall be deemed to have waived the tame, except 
only the objection to the jurisdiction of the court, and that the 
petition does not state facts sufficient to constitute a cause of 
action. 

As against a petition that does not state a cause of action, the defendant 
has two remedies : he may demur, (code, { 89,) or he may answer, and object 
to the introduction of evidence under it on the trial. (Code, { 91.) Brown v. 
Mining Co., 32-530. 

Where there is a misjoinder of causes of action apparent on the fiace of 
the petition, and no objection is taken thereto by demurrer, the defendant 
waives the same. Woodman v. Davis, 32-346. 

Failure to demur for defect of parties waives that question. Bell v. Wright, 
81-244. 

Whether objection to jurisdiction can be made by answer, not decided in 
this case. Carj^enter v. Carpenter, 3()-716. 

If this action had been commenced in the district court, and the defect of 
parties had not been taken advantage of by demurrer or answer, it would 
have been waived. (10-420.) And we think it is further true, that when the 
action is commenced before a juf*tice of the i)eace, although no bill of par- 
ticulars is filed on behalf of the defendant, and ©very defense is therefore 
open to him (9-107), yet that unless the attention of the court is »i>ecifically 
calle<l to the matter of the defect of parties, the question is waived. Seip v. 
Tilghman, 23-291. 

Dt*murrer for misjoinder is not a demnrrt»r for defect of parties, and fail- 
ure to raise the latter question is a waiver, (liltnore v. Norton, 10-.>().3. 

If there was a defect of partitas plaintiff, as no olyecticm was taken thereto, 
either by demurrer or answer, it must l)e deenuHl that the defendant below 
waived the same. K. P. R. R. v. Nichols, 9-248; Parker v. Wig^'ins, 10-420. 

Failure to demur for misjoinder of causes of action waives the defect. 
Simpson v. Gret^ley, 8-601. 

Motion to dismiss the action l>ecause the plaintiff was not the real party 
in interest, properly overruletl; failure to take advantage by answer or de- 
murrer Ls a waiver. I-arkin v. Taylor, 5-442. 

Defendant in default who has neither answered or demurred, has not 
thereby waived his right to ai)iH»ar at the trial and object to the sutVuieney 
of a petition which shows that the claim is barred. Zane v. Zane, 5-1159. 

If a portion of the plaintiff's causes of action were founded upon tort, and 
a portion of them founded upon contraet, still as the defendant raised no ob- 
jection, it must be deemed that he waived the same. Burton v. Robinson, 
5-293. 

(Code 1859y 1 98.) That the lack of material fects in the petition to con- 
stitute a cause of action is not waived by failing to demur for that cause of 
action, is fairly inferable from the language of that section, but it furnishes 
no authority for holding that a def(»nse api>earing by the petition will not be 
waived by answer and other prc^ceedings of the defendant placed upon the 
record wholly inconsistent with such defense. Auld v. Butcher, 2-159. 
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(3891) §92. Misjoinder; New Petition. When a demur- 
rer is sustained, on* the ground of misjoinder of several causes 
of action, the court, on motion of the plaintiff, shall allow 
him, with or without costs, in its discretion, to file several pe- 
titions, each including such of said causes of action as might 
have been joined; and an action shall be docketed for each of 
said petitions, and the same shall be proceeded in without fur- 
ther service. 

A. entered into a written contract to do certain work. A., B. and 0. en- 
tered into an undertaking conditioned for the fiiithful i)erformance by A. of 
such contract. A. defaulted in the contract. A petition was filed alleging 
in separate counts the making of the contract, and different breaches thereof 
and showing damages exceeding the amount ol the undertaking. It also 
alleged, in another count, which referred to and made all the other counts 
part of it, the execution of the undertaking, and closed with a prayer for 
judgment for the amount of the undertaking. A demurrer was filed by B. 
and C. on account of improper joinder of causes of action, which was over- 
ruled. HM^ No error, or at least none of which B. and C. could avail them- 
selves in this court Houston v. Delahay, 14-125. 

When demurrer is sustained to petition for misjoinder of causes of action, 
the court may allow plaintiff to file several petitions, each including such as 
might have been joined. Woodman v. Davis, 32-346. 

Under this section, the court, upon application of the plaintiflfe, must al- 
low them to file separate petitions for the different causes of action. Jeffers 
V. Forbes, 28-180. 

( 3892 ) § 93. Demurrer to Part. The defendant may demur 
to one or more of the several causes of action stated in the peti- 
tion, and answer to the residue. 

ANSWER. 

(8893) §94. Answer. The answer shall contain: Firsts A 
general or specific denial of each material allegation of the pe- 
tition controverted by the defendant. Second, A statement ^f 
any new matter constituting a defense, counterclaim or set-oft', 
or a right to relief concerning the subject ot the action, in or- 
dinary and concise language, and without repetition. Third, 
When relief is sought, the nature of the relief to which the 
defendant supposes himself entitled. The defendant may set 
forth, in his answer, as many grounds of defense, counter-claim, 
set-off, and for relief, as he may have, whether they be such 
as have been heretofore denominated legal, or equitable, or 
both. Each must be separately stated and numbered, and they 
must refer, in an intelligible manner, to the causes of action 
which they are intended to answer. 

All that the pleader is now required to do is to state the fads of hie caae 
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in ordinary and concise language, and withoat repetition. Bemhard v. 
Wyandotte, 33-467. 

Slander; answer may deny using the language, and also allege that the 
language is true. Cole v. Woodson, 32-276. 

Answer setting up claim on judgment, filed before lapse of five years from 
date of execution on same; judgment not dormant State v. Ins. Co., 32-654. 

{Subd. S.) Defendant in mandamus can show he has performed the acts 
commanded, and also that he was not bound to perform them. Evans v. 
Thomas, 32-473. 

The judgment might also, without any final revivor, be used as the 
foundation of an action against the representatives or the successor of the 
deceased. ( 23-181 ; 26-568.) And if it could be used as a cause of action when 
the owner of the same is plaintiff, it might also be used in any proper ca^o 
as a cause of action, by setting it forth in the answer, when the owner thereof 
is the defendant. Converse v. Safford, 29-17. 

In an action on a constable^s bond by L., for fiiUing to properly serve an 
execution in the case of L. v. F., held, that fees owing to the constable by L. 
in the original case are a proper set-off. Sponenbarger v. Lemert, 23-56. 

Any cause of action arising from contract, whether it be for a liquidated 
demand or for unliquidated damages, may constitute a set-off, whether such 
action be for a liquidated demand or for unliquidated damages. Stevens v. 
Able, 16-586. 

Answer of guardian ad litem for a minor defendant should at least deny 
all the material allegations of the petition prejudicial to such defendant. 
Brenner v. Bigelow, 8-497. 

If either T. or C. had commenced an action against -the other on his judg- 
ment, the other could have set up his judgment as a set-off. Turner v. Craw- 
ford, 14-503. 

Usury, extension of time to principal whereby the surety is discharged, 
and payment, are not inconsistent defenses in an answer of a surety on a 
promissory note. Shed v. Augustine, 14-282. 

Where one count of the petition alleges indebtedness generally of the de- 
fendant, without showing how created, under a general denial the defendant 
is entitled to prove payment of that cause of action under such answer. 
Parker v. Hays, 7-412. 

Whatever is admitted in a s|)eeial defense operates, so jBsir, as a modifica- 
tion of a "general denial," and is to be taken as true, without other proof. 
Wiley V. Keokuk, 6-94. 

Sureties on a note may plead and prove they are sureties only, and that 
they are released by indulgence by creditor to princiiml debtor on a valid 
contract. Rose v. Williams, 5-483. 

A general denial is equivalent to the plea of the general issue at common 
law, and traverses every material allegation of the petition, and puts the 
plaintiff upon the proof of his cause of action. Perkins v. Ermel, 2-325. 

Suit on county treasurer's bond, and settlement. Answer, general denial, 
and denies the indebtedness ; and where the record of the settlement with 
the board, as spread upon their books, containing the items of account, was 
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introduced in evidence on the part of plaintiff below, hddf that under the 
I)leading8 the only issue the record could be introduced to maintain was to 
show a settlement. Fuller v. Jackson County, 2-446. 

The defects of the petition are cured by answer when it, in substance, al- 
leges all the fiacts which the petition lacks. Irwin v. Paulett, 1-418. 

That several defenses set forth in an answer are inconsistent, cannot be 
taken advantage of by demurrer. The proper course is to compel the party 
to elect on which of the inconsistent groimds he will rely. Munn v. Taul- 
man, 1-254. 

An answer stating " that the said plaintiff, in February or March, 1857, was 
indebted to said defendant on account, in the sum of $1,054; the said account 
is annexed to the answer and forms part thereof," is not a suflScient plead- 
ing of a set-off, and under it no set-off whatever can be proven. The plain- 
tiff need not reply to such allegation of new matter. Mallory v. Leiby, 1-97. 

Allegations in the petition of the existence of a promissory note, and that 
it is held by plaintiff, not controverted by the answer, are taken as true. In 
such a case, the plaintiff is not bound to produce the note, either as part of 
his own ca.*^, or, when called upon at the trial, as part of the defendant's, or 
for his inspection. Diven v. Spicer, 1-103. 

(3894) §95. Gounter-Glaim. The counter-claim mentioned 
in the last section must be one existing in favor of a defendant 
and against a plaintiff, between whom a several judgment 
might be had in the action, and arising out of the contract or 
transaction set forth in the petition as the foundation of the 
plaintiff's claim, or connected with the subject of the action. 
The right to relief concerning the subject of the action, men- 
tioned in the same section, must be a right to relief necessarily 
or properly involved in the action for a complete determination 
thereof, or settlement of the question involved therein. 

The defendant in an attachment suit, after dia«ohition, and without men- 
tioning the attachment bond in his pleading, cannot have any damage sus- 
tained by him on account of said attachment set off against the plaintiff's 
claim. Carver v. Shelly, 17-475. 

When two persons have judgments against each other, either may main- 
tain an action against the other to have the two judgments compensate and 
pay each other up to the amount of the smaller judgment. Turner v. Craw- 
ford, 14-499. 

Suit on purchase-money notes, given for warranty deed, where the gran- 
tors only owned four-fifths of the land warranted; the defendant may set up 
failure of title to the fifth as a counter-claim. Scantlin v. AlUson, 12-85. 

An answer, stating *' that the said plaintiff, in February or March, 1857, was 
indebted to said defendant on account, in the sum of $1,050; the said ac- 
count is annexed to the answer, and forms part thereof" is not a sufl&cient 
pleading of a set-off. Mallory v. Leiby, 1-97. 

Allegations in an answer that the said firm { plaintiflfe) was indebted to 
said defendant on account, for publishing notices in the Bulletin newspaper. 
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(ft copy of which aoooant is set forth in the answer,) amounting to |114, that 
there are no credits on said account, and asking that it be allowed as an off- 
set, is a good pleading of a set-off. Anthony v. StinM)n, 4-211. 

(3895) §96. Set-off; Counter-Glaim; Costs. If the de- 
fendant omit to set up a counter-claim or set-off, he cannot 
recover costs against the plaintiff in any subsequent action 
thereon; but this section shall not apply to causes of action 
which are stricken out of or withdrawn from the answer, as in 
sections ninety-seven and one hundred and twenty. 

(3896) §97. Party; Coanter-Claim. When it appears 
that a new party is necessary to a final decision upon a counter- 
claim, the court may either permit the new party to be made 
by a summons, to reply to the counter-claim, or may direct the 
counter-claim to be stricken out of the answer, and made the 
subject of a separate action. 

(3897) §98. Set-off; Pleading. A set-off can only be 
pleaded in an action founded on contract, and must be a cause 
of action arising upon contract or ascertained by the decision 
of a court. 

In an action by L. against a constable, on bond, for foiling to properly 
serve an execution, held^ tliat cauw^ of action of $20, for conwtable fees which 
accrued in the original action, is a proinjr Hubject of set-off. Sponenbarger v. 
Lemert, 23-55. 

There can be no question as to the api)licability to this case of these pro- 
visions of the code, although the action was conimonc^d in a justice's court. 
Stevens v. Able, 15-586. 

Where two persons have judpincnts against ea<*h other, either may main- 
tain an action against the other to have the two judgments conii>ensate and 
pay each other up to the amount of the smaller judgment. Turner v. Craw- 
ford, 14-499. 

A claim by the defendant in an attachment ca.se, after dissolution of the 
attachment, for damagi's, without mentioning the bond, is neither a counter^ 
claim nor set-off. Carver v. Shelly, 17-475. 

(8898) §99. Set-off; New Party. When it appears that 
a new party is necessary to a final decision upon the set-off, the 
court shall permit the new party to be made, if it also appear 
that, owing to the insolvency or non-residence of the plaintiff', 
or other cause, the defendant will be in danger of losing his 
claim, unless permitted to use it as a set-off. 

(3899) §100. Set-off; Cross Demands. ^\Tien cross de- 
mands have existed between persons under such circumstances 
that, if one had brought an action agaitist the other, a'counter- 
claim or set-off could have been set up, neither can be deprived 
of the benefit thereof by the assignment or death of the other; 
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but the two demands must be deemed compensated so far as 
they equal each other. 

In action on a constable's bond, for fidling to properly serve an execution 
in the case of L. v. F., held that the fees owing to the constable by L. in the 
original case is a proper set-off. Sponenbarger v. Lemert, 23-55. 

An action may be maintained in this state on a domestic judgment 
(9-658.) If either T. or C. had commenced an action against the other on 
his judgment, the other could have set up his judgment as a set-off. Turner 
V. Crawford, 14-503. 

If action is brought by an assignee of a demand, the defendant, under 
{ 108 of the code, is not deprived of his right to off-set or counter-claim 
against the assignor, though he may not be entitled to judgment against the 
assignee for any balance ; but that section does not apply after judgment. 
Leavonson v. I^fontane, 3-523. 

' f3900) §101. Infant, etc.; Answer. The guardian of an 
iniant or person of unsound mind, or attorney for a person in 
prison, shall deny, in the answer, all the material allegations 
of the petition prejudicial to such defendant. 

The defendants answered suit, imder J 594, separately, though the an- 
swers were in substance the same. Each answer contained a general denial. 
Such an answer, indeed, is required to be filed, under i 101 of the civil code, 
by any guardian ad liiem for an infant defendant. Pierce v. Thompson, 
26-715. 

The guardiam ad litem should have at least denied in the answer all the 
material allegations of the petition prejudicial to the defendants. Brenner v. 
Bigelow, 8-500. 

REPLY. 

(3901) §102. Beply or Demur to Answer. When the 
answer contains new matter, the plaintiff may reply to such 
new matter, denying, generally or specifically, each allegation 
controverted by him; and he may allege, in ordinary and con- 
cise language, and without repetition, any new matter not in- 
consistent with the petition, constituting a defense to such 
new matter in the answer; or he may demur to the same for 
insufficiency, stating, in his demurrer, the grounds thereof; 
and he may demur to one or more of such defenses set up in 
the answer, and reply to the residue. 

Allegations in a reply are to be deemed controverted by the defendant, 
without any formal denial. Board v. Shaw, 15-34. 

Suit for goods sold and delivered ; defense, note given for them, and that 
same is not due, demands a reply. Ballinger v. Lantier, 15-608. 

Suit by two to set aside assignment for creditors as fraudulent; answer, 
that one of the plaintiffs instruc^ted the assignee to sell the property ; objec- 
tion to evidence by defen(iant; defendant did not waive a reply by proceed- 
ing to trial without one. Higby v. Ayres, 14-332. 
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Allpgatioiis in an answer that raise only the question of the truth of the 
allegations set forth in the petition, do not require a reply. Ferguson v. 
Tutt, 8^70. 

Trial had as though answer was controverted, and no question made ; the 
supreme court will not entertain the question, raised for the first time in 
that court, that no reply has been filed. Wilson v. Fuller, 9-177. 

A reply which denies every material all^;ation of the answer is sufiScient 
Miller v. Brumbaugh, 7-343. 

Demurrer should be sustained to petition, if it groups in one count some 
670 separate causes of action. Parker v. Wiggins, 10-425. 

{Sec. Ill, Code 1869.) A plaintiff may defend against the new matter set up 
by the defendant, by alleging new matter on his part not inconsistent with 
his original claim. Wooster v. McKinley, 1-317. 

(8902) § 103. Demurrer to Beply. If the reply to any de- 
fense set up by the answer be insufficient, the defendant may 
demur thereto, stating the grounds of such demurrer. 

Keply denying each and every allegation of the answer, setting up a 
cowfUer-daimy is good, although it should be set-off instead of counter-claim. 
Anthony v. Stinson, 4-219. 

(3903) §104. Co-defendant— Demurrer or Beply by. 

Where the answer contains new matter constituting a riffht to 
relief against a co-defendant concerning the subject of l£e ac- 
tion, such co-defendant may demur or reply to such matter in 
the same manner as if he were plaintin, and subject to the 
same rules, as far as applicable. 

Discretionary with the court to permit reply of one defendant to be filed 
to answer of co-defendant after time has expired. Douglas v. Rhinehart» 

GENERAL RULES OP PLEADING. 

(3904) § 105. Time of Filing Pleadings. The answer or 
demurrer, by the defendant, shall be filed within twenty days 
after the day on which the summons is returnable; the reply 
or demurrer shall be filed within thirty days after the day on 
which the summons was made returnable; the demurrer to the 
reply shall be filed within forty days after the day on which the 
summons was made returnable. 

Summons made retumahle in less than ten days, and served one day be- 
fore the return day ; the defendant has full twenty days aft^r the return day 
of the summons within which to answer or demur, and that is all that the 
law gives him in any case. Clough v. McDonald, 18-115. 

An answer filed two days after time is improperly filed, and should, on 
motion, be stricken from the files. Jeffs v. Flickenger, 14-308. 

Discretionary with the court to i>ormit reply of one defendant to be filed 
to answer of co-defendant after time has expired. Douglas v. Rhinehart^ 
6-393. 
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( Cbde 1869, { US. ) A reply filed after time prescribed by law is improperly 
filed; but if the defendant does not move to strike it from the files, or if the 
plaintiff asks leave of the court, and files his reply, the defendant objecting, 
but not excepting to the ruling of the court, the defendant waives hia right 
to object. Osgood v. Haverty, McC.-182. 

(3905) §106. Time Given to Plead. The court, or any 
judge thereof in vacation, may, in his discretion, and upon such 
terms as may be just, allow an answer or reply to be made, or 
other act to be done, after the time limited by this act, or by 
an order enlarge such time. 

Original application, under { 77, to open a judgment and defend having 
been made in time, and such as unquestionably to challenge the considera- 
tion of the court, it had, under {§ 106 and 139, the right to permit amend- 
ments of the application. Albright v. Warkentin, 31-445. 

As will be seen fix)m { 106 of the code, the whole matter rests within the 
discretion of the trial court. Teflft v. Firey, 22-761. 

That the court, exercising a sound judicial discretion, had a right to aUow 
said reply to be filed after jury sworn, and to proceed immediately with the 
trial, we suppose will not be denied. ( 13-518.) Grant v. Pendery, 15-242. 

The setting aside of an entry of a defeult, and an order that the cause 
stand in its order on the trial docket for an assessment of damages, and the 
permitting of the defaulting party to answer upon terms, is allowable. Sprat- 
ley V. Ins. Co., 5-155. 

(8906) §107. Pleadings; Signing. Every pleading, in a 
court of record, must be subscribed by the party or his attor- 
ney. 

( 3907 ) § 108. Veriflcatioii Required. In all actions, allega- 
tions of the execution of written instruments and indorsements 
thereon, of the existence of a corporation or partnership, or of 
any appointment or authority, or the correctness of any account 
duly verified by the affidavit of the party, his agent or attorney, 
shall be taken as true unless the denial of the same be verified 
by the affidavit of the party, his agent or attorney. [L. 1886, 
ch. 61, § 1 (§108, as amended); took eftect Feb. 13, 1886.] 

The (IcftMulunt answered by filing a general denial, but aB this answer was 
not verified by alRdavit, all the allegations of the petition concerning the 
execution of ttie chattel mortgage must be taken as true. McVay v. English, 
30-370. 

CJorporation should make the affidavit of verification of pleading by some 
one of its memberH or officers. Baker v. Knickerbocker, 25-291. 

The petition clearly alleged the execution of the written instrument sued 
on, and also set forth the reason why a copy was not attached and filed with 
the pleading. The answer of the adults was not verifie<l, and therefore the 
allegation of the execution of the obligation sued on must be taken as hav-. 
ing been admitted. Every pleading controverting the execHition of a writ- 
ten instrument must be verified by affidavit; otherwise, the allegation shall 
be taken as true. Mays v. Foster, 26-521. 
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Attorney may verify pleadings. Baker v. Knickerbocker, 25-290. 

Only certain allegations are admitteil by a failure to answer under oath. 
Among them are "allegations of the execution of written instruments and 
indoreements thereon." Pattie v. Wilson, 25-329. 

A failure to deny under oath the execution of a written instrument set up 
as a demand in the probate court, does not dispense with the proof of its 
exwution, and if the district court takes the case, and proceeds with it anew 
upon the appeal, the like practice ought to prevail there. In justice, { 108 
ought not to extend to the representatives of a deceased party in proceedings 
to establish demands upon written instruments in probate court, and if new 
pleadings are not filed in the district court, the same rule should follow. 
Neil V. Case, 25-515. 

No allegation of the petition concerning eaid indorsements on said prom- 
issory note was put in issoe by any denial verified by affidavit, and hence all 
said allegations and laid indorsemeati ''must be taken as true." Fiaars v. 
Wilson, 2^346. 

Neither of these answers was verified by afiidavit, and therefore the alle- 
gations of the petition setting forth the execution of said note and mortgage 
and the existence of said association and corporation were not pat in issue. 
Massey v. Building Association, 22-629. 

The answer was not verified by affidavit, and of course did not put in issue 
the allegations of the petition that the plaintiflb were appointed and had au- 
thority to act as administrator and administratrix. Reed v. Sexton, 20-198. 

Allegations of organization of school district, and of execution of official 
bond of treasurer, admitted unless denied under oath. Wands v. School 
District, 19-204. 

"Corporation'' means municipal corporations, such as dtiee, towns and 
villages, as well as private corporations. Hixon v. George, 18-259. 

In an action on any kind of promissory note, by a person who is not the 
payee thereof, where the petition says nothing about any indorsement 
thereof^ but there is an allegation in the petition stating that the note was 
duly traBsferred to the plaintiH^ aad that he is now the owner and holder 
tb^eof^ such allegation may be pat in issue by a pleading not verified. Wash- 
ington V. Hobart, 17-277. 

A suit by an assignee Ibr rent, claiming the assignment was in writing, 
•ad setting out a copy of the same with the petition ; the same must be de- 
nied ander oath, or the allegation of the execution of the same shall be taken 
9B true. School District ▼. Garter, 11-445. 

AfiftioAon railroad bill of lading, answer not verified, does not pat in issue 
the execution of the writing. Gulf Rid. v. Wilson, 10-112. 

Inooiporation of town put in issue by sworn answer. Town v. McGonnell, 
8-276. 

Evidence of sheriff''s bond on which suit is founded is unnecessary unless 
the answer is verified, but it did not prejudice defendant. Ferguson v. Tutt, 
8-276. 

(3908) §109. Veriflcation not Bequired. The verifica- 
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tion mentioned in the last section shall not be required to the 
answer of a guardian defending for an infant or person of un- 
sound mind, or a person imprisoned. 

(3909) §110. Who May Verify; Corporation. If there 
be several persons united in interest and pleading together, the 
affidavit may be made by any one of such parties. When a 
municipal or other corporation is a party, the verification may 
be made by an officer thereof, its agent or attorney. 

(3910) §111. When Sufficient. The affidavit shall be suf- 
•ficient if it state that the affiant believes the facts stated in the 
pleading to he true. 

The affiant may verify his pleading on belief merely, when he denies the * 
execution of a written instrument. School Dist. v. Carter, 11-447. 

(8911) § 112. Verification for Non-Resident In all cases 
where the party pleading is a non-resident of the county in 
which the action is brought, or if he shall be absent from the 
county where the pleading is filed, an affidavit, made before 
filing the pleading, stating the substance of the facts afterward 
inserted in the pleading, shall be a sufficient verification. Such 
affidavit shall be filed with the pleading intended to be verified 
thereby. 

Where the action is founded on a written instrument, and the petition 
iiets forth the same in full, an answer not verified does not put in issue the 
execution of such written instrument, and there is no necessity for proving it. 

An affidavit made four months after the answer is filed, found among the 
papers of the case not marked "Filed,'' with nothing to show that it was in- 
tended or understood to be a verification of the answer, or that the court 
permitted such verification, cannot be considered as a verification. Gulf Rid. 
T. Wilson, 10-105. 

(3912) §U3. Verification; How Made, etc. The affida- 
vit verifying pleadings may be made before any person before 
whom a deposition might be taken, and must be signed by the 
party making the same; and the officer before whom the same 
was taken shall certify that it was sworn to or affirmed before 
him, and signed in his presence. The certificate of such offi- 
cer, signed officially by him, shall be evidence that the affidavit 
was duly made, that the name of the officer was written by 
himself, and that he was such officer. 

Affidavit made by plaintiff before his attorney is not good. Warner v. 
Warner, 11-123. 

(3913) §114. Verification by Agent or Attorney. When 
the affidavit is made by the agent or attorney, it must set forth 
the reason why it is not made by the party himself. It can be 
made by the agent or attorney only : First, When the facts are 
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within the personal knowledge of the agent or attorney. Sec- 
ond^ When the plaintiflF is an infant, or of unsound mind, or 
imprisoned. Thxrdy When the pleading to be verified is 
founded upon a written instrument for the payment of money 
only, and such instrument is in the possession of the agent or 
attorney. Fourth^ When the party is not a resident of, or is 
absent from, the county. 

Petition for an injunction. The pleading was not of the character to nec- 
easaiily require verification, and the aflSdavit annexed to the petition made 
the petition sufficient to be received and considered on the hearing for the 
interlocutory order. ♦ ♦ In this case the affiant deposed that he was the 
agent of the plaintiff; that the plaintiff was a non-resident of the state ; that 
he had heard the petition read, and that the several matters therein stated 
were true. Long v. Kasebeer, 28-238. 

(3914) §115. Pleading Liberally Construed. In the 

construction of any pleading, for the purpose of determinins: 
its eflTect, its allegations shall be liberalty construed, with a 
view to substantid justice between the parties. 

On a demurrer to a pleading, everything stated therein should be taken 
as true, whether well pleaded or not, where no motion is made to make defi- 
nite or certain, or have causes of action numbered, or have the pleading cor- 
rected. Stewart v. Baldereton, 10-148. 

If the petition contains the aveiments necessary to inform the defendant 
of the claim against him and the relief demanded, although stated in an 
awkward and unskillful manner, it must be held to be good en demurrer. 
Crowther v. Elliott, 7-235. 

Demurrer in this case properly overruled. Sattig v. Small, 1-177. 

A motion to strike out a reply as not responsive to the answer, for the 
reason that the answer sets forth a set-off to the plaintiff's claim, while the 
reply denies " each and every allegation of said answer, setting up a counter- 
claim,'' is too technical and must be disregarded. The farther allegation in 
such reply, denying " each and every allegation, setting up and alleging new 
matter," is suflScient. Anthony v. Stinson, 4-212. 

If a petition states a cause of action at all, the petition must be held good 
when demurred to on the ground that it does not state facts sufficient to con- 
stitute a cause of action, however general its statement of the fiicts may be. 
Park V. Tinkham, 9-619; Ins. Co. v. Duffy, 2-347. 

A petition alleging that a writ "was issued out of and under the seal of the 
court," held sufficient on demurrer, although, by the copy of the vmt set 
forth in the petition, it appears to have no seal. The fact that the writ had 
no seal must be taken advantage of by answer. McCracken v. Todd, 1-148. 

(3915) §116. Fictions Abolished. AH fictions in plead- 
ings are abolished. 

( 3916 ) § 117. Title of Cause. The title of a cause shall not 
be changed in any of its stages. 
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(3917) §118. Copy; Written Instrmnent Attached. If 

the action, counter-claim or set-off be founded on account, or 
on a note, bill or other written instrument, as evidence of in- 
debtedness, a copy thereof must be attached to and filed with 
the pleading. If not so attached and filed, the reason thereof 
must be stated in the pleading. But if the action, counter- 
claim or set-off be founded upon a series of written instru- 
ments executed by the same person, it shall be suflicient to 
attach and file a copy of one only, and in succeeding causes of 
action or defenses, to set forth in general terms descriptions of 
the several instruments respectively. [§118 as amended, L. 
1883, ch. 123, § 1; took effect April 5, 1883.] 

The petition in this case, on sidewalk honds, contains all the usual and 
necessary allegations under the statute. Wyandotte v. Zeitz, 21-656. 

(Oen. Slat. 118.) When a petition on a promissory note sets out the not© 
in full, and makes it a part hereof, an omission to attach a copy is not such 
an error as will authorize a reversal of the judgment Budd v. Kramer, 14- 

101. 

Original attached instead of copy, no ground of complaint. Reed v. 
Arnold, 10-103. 

Failure to attach copies of notes sued on to the petition, must be objected 
to in the district court. Andrews v. Alcorn, 13-351. 

(3918) §119. Bednndant or Irrevelant Matter; Amend- 
ment. If redundant or irrevelant matter be inserted in any 

S leading, it may be stricken out, on motion of the party preju- 
iced thereby; and when the allegations of a pleading are so 
indefinite and uncertain that the precise nature of the charge 
or defense is not apparent, the court may require the pleading 
to be made definite and certain by amendment 

When demurrer to redundant and irrevelant matter that should have 
been struck out is sustained, this court will regard the same as an order 
striking out. Seaton v. Chamberlain, 32-244. 

If the allegations in the petition were in any manner indefinite or un- 
certain as alleged by counsel, application should have been made to compel 
the plaintiflf below to make the petition definite and certain by amendment 
2-347 ; 3-372 ; 8-197; 18-169. H. & St J. R. R. vs. Fox, 31-599. 

Where the petition is so indefinite and uncertain that the precise nature 
of the charge is not apparent, it is error for the court to overrule a motion 
of a defendant to require the pleading to be amended, if the defendant m 
likely to be embarrassed in his defense by reason of the character of such 
allegations. Water Power Co. v. McMurray, 24- 62. 

Irrelevant and redundant matter, if struck out of a pleading, must be, at 
the instance of the party who might be prejudiced thereby, and on motion 
made at the first opportunity, or he will be deemed to have waived the 
right; and it ia too late, after reply filed, to move to strike from the answer. 
Savage v. Challis^, 4-1} MK 
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{Code 1869, { ISS,) Pleading the common counts for goods sold and de- 
livered, work and labor done, money had and received, etc., constitutes a suffi- 
cient setting forth of a cause of action ; so held where objections were made 
to evidence establishing a counter-claim so pleaded, no motion under { 128 
of the code for a more specific plea, and no objections to the plea, having 
been made. Meagher v. Morgan, 3-372. 

{Code 1859, 1128.) The want of sufficient certainty in the statement of 
iacts, is not a cause of demurrer. Section 128 provides that the court may re- 
quire the pleading to be made definite and certain. Ins. Co. v. Duflfy, 2-353. 

(3919) §120. Counter-claim; Set-Oflt The court, at any 
time before the final submission of the cause, on motion of the 
defendant, may allow a counter-claim or set-off, set up in the 
answer, to be withdrawn, and the same may become the sub- 
ject of another action; on motion of either party, to be made 
at the time such counter-claim or set-off is withdrawn, an ac- 
tion on the same shall be docketed and proceeded in, as in like 
cases after process served; and the court shall direct the time 
and manner of pleading therein. If an action be not so dock- 
eted, it may afterwards be commenced in the ordinary way. 

Defendant should have been permitted to withdraw her set-off under 
1 120, code. Bowen v. Pickett, 26-220. 

^8920) §121. Pleading on a Judgment. In pleading a 
juagment, or other determination of a court or officer of spe- 
cial jurisdiction, it shall be sufficient to state that such judg- 
ment or determination was duly given or made; and the 
jurisdiction of any such court or officer shall be presumed un- 
til the contrary appears. 

The general construction and understanding has been, and properly too, 
that this section applies only to the courts and officers of this state. Kron- 
berg V. Elder, 18-162. 

Section 121 refers only to judgments and orders of courts and officers of 
special jurisdiction, and has no application to the orders and judgments of 
the district court, which is a court of general jurisdiction. Rheinhart v. 
State, 14-322. 

When the court that rendered judgment is one of only limited and spe- 
cial jurisdiction, it is sufficient on a suit on that judgment to aver that the 
judgment was duly rendered. Bumes v. Simpson, 9-663. 

{Code 1859, ilSO.) Section 130 of the civil code is confined to cases deter- 
mined by a court or officer of special jurisdiction. In cafl(« to which this is 
applicable, it is not neccj^sary to allege jurisdiction. Butcher v. Bank, 2-70. 

(3921) §122. Pleading; Conditions Precedent. In plead- 
ing the performance of conditions precedent in a contract, it 
shall be sufficient to state that the party duly performed all the 
conditions on his part; and if such alleiLrations be controverted, 

—5 
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the party pleading must establish, on the trial, the fects show- 
ing such performance. 

Where W. contracts with T. to sell to T. a safe, in the possession and 
under the control of L., and contracts that L. shall deliver the same to T., 
and T. agrees that upon delivery thereof he will pay |15, and L. refuses ab- 
solutely to deliver the safe : Held, That T. may at once, and without a ten- 
der of the |15, commence an action against W. for the damages sustained by 
T. on account of the failure and refusal of L. to deliver the safe. Thomp- 
son V. Warner, 31-533. 

(8922) §123. Pleading on Written Instrument. In an 

action, counter-claim or set-off, founded upon an account, 
promissory note, bill of exchange or other instrument, for the 
unconditional payment of money only, it shall be sufficient for 
a party to give a copy of the account or instrument, with all 
credits, and the indorsements thereon, and to state that there is 
due to him, on such account or instrument, from the adverse 
party, a specified sum, which he claims, with interest When 
others than the makers of a promissory note, or the acceptors 
of a bill of exchange, are parties in the action, it shall be 
necessary to state, also, the kind of liability of the several par- 
ties, and the facts, as they may be, which fix their liability. 

If the legislature had intended any further restriction in i 655, it would 
have used language as in J 123 of the code, where it names "other instru- 
ment for the unconditional payment of money only." Water Power Co. v. 
Brown, 23-696. 

Suit on sidewalk bonds of city. Wyandotte v. JZeitz, 21-656. 

Where a petition on a promissory note sets out the note in full, and 
makes it a part thereof, an omission to attach a copy is not such an error as 
will authorize a reversal of the judgment. Budd v. Kramer, 14-104. 

Question cannot be made in the supreme court for the first time, of fail- 
ure to attach copy of notes sued on to the petition. Andrews v. Alcorn, 
13-351. 

A bill of particulars in the name of certain parties, as partners plaintiff 
is sufficient for a justice's court at least, even if there is no formal averment 
that plaintifls were partners. Campbell v. Blanke, 13-64. 

When a married woman executes a note in jmyment of her husband's 
debt, an action may be maintained thereon, and her separate property ap- 
plied in payment of the same. Deering v. Boyle, 8-526. 

(CocU 1869, i 122.) Suit on an order drawn in blank as to drawee but ac- 
cepted, must allege apt words of liability, and it is not a promissory note. 
BUss V. Burnes, McC.-91. 

( 3923 ) § 124. Private Statute ; Judicial Notice. In plead- 
ing a private statute, or a right derived therefrom, it shall be 
sufficient to refer to such statute by its title, and the day of its 



§§125-128. PLEADINGS IN ACTIONS. 67 

approval, and the court shall thereupon take judicial notice 
thereof. 

Courts will take judicial notice of the laws of the state, and of the books 
of the published laws, of what the enrolled bills contain, and of what the 
legislative journals contain, and of everything that is allowed to affect the 
validity or meaning of any law in any respect. Division Howard Co., 16-195. 

Judicial notice will be taken of the general laws of this state. City of T( - 
pekav.TutUe, 5-311. 

Courts of this state do not take judicial notice of the laws of other states 
Porter v. Wells, 6-465 ; Shed v. Augustine, 14-282. 

Courts of this state do not take judicial notice of private statutes of this 
state. A. T. A 8. F. R. R v. Blackshire, 10-487. 

Nor of corporation of cities. State v. Pittman, 10-693. 

( Code 1869, 1 ISS.) The provision of { 1, ch. 68, L. 1865, p. 342, providing that 
printed statute books of the territory shall be evidence of the private acta 
therein, flM^ilitatee but does not dispense with proof thereol Walker v. 
Armstrong, 2-200. 

(3924) §125. Libel or Slander; Pleading and Proof. In 

an action for libel or slander, it shall be sufficient to state, gen- 
erally, that the defamatory matter was published or spoken of 
the plaintiff; and if the allegation be denied, the plaintiff must 
.prove, on the trial, the facts, showing that the defamatory mat- 
ter was published or spoken of him. 

Defendant may deny using the language in slander, and may also allege 
and prove said language was true. Ck>le v. Woodson, 32-275. 

( 3925 ) § 126. Libel and Slander ; Defense. In the actions 
mentioned in the last section, the defendant may allege the 
truth of the matter charged as defamatory, and may prove the 
same, and any mitigating circumstances, to reduce the amount 
of damages, or he may prove either. 

Ck)urta take judicial notice of the public statutes of their own state, and 
these need to be neither pleaded or proved. But the rule is otherwise with 
the present laws. A. T. & S. F. R R. v. Blackshire, 10-487. 

Defendant may deny using the language in slander, and may also allege 
and prove said language was true. Cole v. Woodson, 32-276. 

(3926) §127. Real Property; Description. In any action 
for the recovery of real property, it shall be described with 
such convenient certainty as will enable an officer holding an 
execution to identify it. 

(3927) §128. Allegation Taken as True; Demurrer. 
Every material allegation of the petition, not controverted by 
the answer, and every material allegation of new matter in 
the answer, not controverted by the reply, shall, for the pur- 
poses of the action, be taken as true; but the allegation of 
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new matter in the reply shall be deemed to be controverted by 
the adverse party, as upon direct denial or avoidance, as the 
case may require. A demurrer to a reply shall not be held to 
admit any of the facts alleged in such reply for any purpose 
other than to determine the sufficiency thereof. Allegations 
of value, or of amount of damages, shall not be considered as 
true, by failure to controvert them; but this shall not apply to 
the amount claimed in actions on contract, express or implied, 
for the recovery of money only. 

Allegations of value or amoant of damages are not admitted by failure 
to controvert them. Even upon default they must be proved. U. P. R. R. 
V. PiUsbury, 29-663. 

In an action brought for the recovery of real property, and damages for 
its detention, "another/' or second trial, cannot be granted to the defend- 
ant under the terms of { 699 of the code, without any showing therefor, as 
matter of right, where such defendant fails to demur, answer or otherwise 
appear until after the judgment is rendered upon default. Hall v. Sanders, 
25-538. 

The allegations in the reply are, under our system of pleading, to be 
deemed controverted by the defendants without any formal denial of the 
same on their part. Board v. Shaw, 16-41. 

A mere denial of indebtedness on the note or contract is no denial of 
the execution of either. When the execution ol a written instrument is* 
admitted by the pleadings, its legal effect must loUow. Reed v. Arnold, 
1©-1(H; Gulf R. R. v. Wilson, 10-111, 112. 

Error to dismiss petition when defendant is in default. Brenner v. 
Bigelow, 8^^00. 

A reply which denies every "material" allegation of the answer is 
sufficient. Miller v. Brumbach, 7-343. 

Suit on promissory note; general denial raises no issue, and the admis> 
8ion of the execution of the note admits that the note is past due and pay- 
able, and will not entitle the defendant to demand a jury for the assessment 
of damages. Douglas v. Rhinehart, 5-393. 

{Comp. Laws 1S62, 1 137.) Defendant in default who has neither an- 
pwered or demurred, has not thereby waived his right to appear at the 
trial and object to the eufiiciency of a petition which shows that the claim 
is barred. Zane v. Zane, 5-139. 

(Code 1862, § 187.) Instruction that they must find $100 for plaintiff, if 
they found for him at all, "as for money si)ent for medical attendance," 
was wrong under this section, but as they only found for plaintiff $35, the 
plaintiff in error was not prejudiced, and the error is immaterial. Taylor 
V. Clendenning, 4-533. 

{Code 1869 , il37.) Qinere: Was a replication absolutely necessary to an 
allegation that, by the non -performance of certain covenants on the part of 
the plaintiff, the defendant had been danaged to the amount of $500. Os- 
good V. Haverty, McC-KSS. 
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( 3928 ) § 129. Material Allegation. A material allegation, 
in a pleading, is one essential to the claim or defense, which 
could not be stricken from the pleading without leaving it in- 
sufficient. 

(3929) §130. Pleading; Presumptions. Neither presump- 
tions of law nor matters of which judicial notice is taken, need 
be stated in the pleading. 

Presumptions of law need not be stated in the pleading. But this is not 
the rule as to presumptions of fact. As a general rule, all the fitcts which 
are ingredients in the cause of action must be specifically alleged in the 
petition, even though upon the trial proof of certain of those facts will 
raise a presumption, and be therefore prima facie evidence of the existence 
of other facts. Draper v. Cowles, 27-4S8. 

Neither does it appear that this act of the legislature has ever been 
accepted by the government of the United States. It is true that the 
plaintiff's petition alleges that the government has accepted all the rights 
and privileges attempted to be conferred by such act But neither pre- 
sumptions of law, nor matters of which judicial notice is taken, need be 
stated in the pleading. And if the same should be stated, whether cor- 
rectly or incorrectly, the statement amounts to nothing. Fort L. R R. v. 
Lowe, 27-766. 

Judicial notice may be taken that the 5th day of November, 1872, was a 
general election day, and a day to fill vacancies in a county office. Ellis v. 
Reddin, 12-307. 

(3930) §13L Tender. When a tender of money is alleged 
in any pleading, it shall not be necessary to deposit the money 
in court when the pleading is filed, but it shall be sufficient if 
the money is deposited in court at the trial, or when ordered 
by the court. 

(3931) §132. Lost Pleadings. If an original pleading be 
lost, or withheld by any person, the court may allow a copy 
thereof to be substituted. 

MISTAKES IN PLEADING AND AMENDMENTS. 

(3932) §133. Variance; Mistakes. No variance between 
the allegations, in a pleading, and the proof, is to be deemed 
niateriaT, unless it have actually misleci the adverse party, to 
his prejudice, in maintaining his action or defense upon the 
mentB. Whenever it is alleged that a party has been so misled, 
that fact must be proved to the satisfaction of the court, and it 
must also be shown in what respect he has been misled, and 
thereupon the court may order the pleading to be amended, 
upon such terms as may be just. 

Amending pleadings after instnictions, not error in this case. Baird v. 
Truitt,18-123 
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Snit for specific performance may be changed to suit for quieting title. 
Newell V. Newell, 14-202. 

While district court may permit the amendment of an appeal bond insuf- 
ficient in form or amount, it may also, in the exercise of a sound discretion^ 
refuse to permit any amendment (on an appeal from justice of the peace). 
Gates V. Sanders, 13-411. 

Where a party has obtained, through legal proceedings, an unjust advan- 
tage, and in these proceedings has made a mistake, be it ever so trivial, the 
law will not tolerate an amendment to secure him in his advantage. But 
when it is in furtherance of justice, the law looks tolerantly on mistakes, and 
seeks to uphold whatever is honestly attempted to be done. Foreman v. 
Carter, 9-674. 

Granting and refusing amendments is largely within the discretion of the 
court. Clark v. Spencer, 14-398; K. P. R. R. v. Salmon, 14-526; Taylor v. 
Clendenning, 4-524 ; Davis v. Wilson, 11-74. 

The code, ? 141, authorizes the district court to permit a plaintiff to amend 
the petition, after overruling a demurrer thereto. Moore v. Wade, 8-380. 
^ Correcting a mistake in the name of party, where that party is fully de- 
scribed in the pleading, does not change substantially the claim or defense, 
and is no ground for reversal. Dewey v. McLain, 7-126. 

Plaintifls' name may be changed by striking name of one of plaintifQs 
from the proceedings, and cause may proceed in favor of other plaintifis. K. 
P. R. R. V. Nichols, 9-235. 

Refusal to allow verification of answer putting execution of note in issue, 
not error, there being no showing of diligence or merits. Foote v. Sprague, 
13-155. 

If there be a variance between petition and proof, yet if it be a case where 
an amendment will be allowed, the judgment will not be reversed. M. V. 
R. R. V. Caldwell, 8-244. 
/ Amendments may be made by interlineation, by writing on a separate 
paper, and third, by re-writing whole and incorporating the amendment. 
Where it is short, the court may permit interlineation. Fitzpatrick v. Geb- 
hart, 7-35. 

Where answer pleads statute of limitations, it is not error, at the close of 
the evidence, to refuse plaintiff leave to amend by alleging that the fraud of 
defendant had not been discovered until within two years next before suit. 
Hiattv.Auld, 11-176. 

No error will be presumed from the mere fiuit that the officer's return 
shows that a summons issued against " L. /. D." was served on " L. A, D.," 
and certainly none which can be taken advantage of for the first time on 
error. If the right party was in fact served, the most that could be done 
would be to allow the officer, on motion in the court below, to amend his 
return. Dutton v. Hobson, 7-196. 

Return on summons may be amended. Kirkwood v. Reedy, 10-453. 
A plaintiff who obtains leave to amend his petition, must file his amend- 
ment within the time prescribed, or not at all, unless further leave be given. 
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Notice of the filing of each amendment, or amended petition, most be given 
to the defendant, unless such notice is waived. Haight v. Schuck, 6-192. 

Suit under { 422, code, for causing death of passenger ; amendment, setting 
out that deceased was an employ^ allowed. K. P. R R v. Salmon, 14-512. 

Where a petition sets forth a cause of action on a promissory note, and 
the answer sets forth a payment made thereon, and where the reply oi 
plaintiff to the answer admitted the facts set forth in the answer, a motion 
to so amend the reply as to deny the payment set forth in the answer L^ 
one for an amendment to change, substantially, the plaintiff^s claim, and, 
under { 147 of the code, should be overruled. Irwin v. Paulett, 1-418. 

The amending of petition by plaintiff, by allowing insertion of word 
"petition" in the caption, should be permitted at any time, and is no cause 
for delay by defendant. Butcher v. Bank, 2-70. 

Amendment in this case, after the evidence is in, not changing substan- 
tially the cause of action, held not error. State v. CommiBsioners, 12-445. 

(8983) §134. Variance Not Material. When the variance 
is not material, as provided in the last section, the court may 
direct the fact to be found, according to the evidence, and may 
order an immediate amendment without cost. 

Amendment of pleadings after instructions given, not abuse of discretion 
in this case. Baird v. Truitt, 18-124. 

No abuse of judicial discretion being shown in permitting amendment 
after the evidence is in, not changing substantially the cause of action, no 
error. Prater v. Snead, 12-449. 

(8934) §136. Failure of Proof ; Not a Variance. When, 
however, the allegation of the claim or defense, to which the 
proof is directed, is unproved, not in some particular or par- 
ticulars only, but in its general scope and meaning, it is not to 
be deemed a case of variance within the last two sections, but 
a failure of proof. 

(3936) §136. Amendment before Answer. Theplaintifl 
may amend his petition without leave, at any time before the 
answer is filed, without prejudice to the proceedings; but 
notice of such amendment shall be served upon the defendant 
or his attorney, and the defendant shall have the same time to 
answer or demur thereto as to the original petition. 

It is error for a court to allow a pleading to be amended in a material 
respect, and then to render judgment thereon in the absence of the ad- 
verse party, and without any notice to him. And such amendment is 
erroneous, even where the action originated in a justice's court, and the 
amendment relates only to the amount claimed by plaintiff as attorney 
fees recoverable in the action. L. L. <fe G. R. R. v. Van Riper, 13-319. 

Error for justice to render judgment on plaintiff's amended bill of par- 
ticulars, without the defeniant having notice of the amendment, but the 
error is immaterial. Alvey v. Wilson, 9-404. 
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The plaintiffs below had a right to amend their petition at the time they 
did, by filing an amended petition, as they did, without leave of court. 
* * * Besides, the district court ratified the filing of the same by refus- 
ing to strike it from the files, or to dismiss the action on account thereof. 
The amended petition was duly served upon the defendants* attorneys, as 
required by 2 136 of the civil code. Pierce v. Myers, 28-368. 

The code gives the defendant ten days from the filing of an amended peti- 
tion to answer the same : but unless notice of filing of the amended peti- 
tion is given to or waived by the defendant, there is no default on his part 
on a failure to answer. Haight v. Schuck, 6-192. 

(3936) §137. Amendment en Demurrer. At any time 
within ten days after the demurrer is filed, the adverse party 
may amend, of course, on payment of costs since filing the 
defective pleading. Notice of the filing of an amended plead- 
ing shall be forthwith served upon the other party or his attor- 
ney, who shall have the same time thereafter to answer or 
reply thereto, as to an original pleading. 

The code gives the defendant ten days from the filing of an amended 
petition to answer the same; but unless notice of filing the amended peti- 
tion is given to or waived by the defendant, there is no default on his part 
on a failure to answer. Haight v. Schuck, 6-192. 

(3937) §138. Demurrer Overruled; Answer. Upon a 
demurrer being overruled, the party who demurred may an- 
swer or reply, if the court be satisfied that he has a meritorious 
claim or defense, and did not demur for delay. 

{Code 1859, 1 146,) The defendants could only claim to file their amended 
answer out of time by showing to the satisfaction of the court a meritorious 
defense, and that they did not demur for delay. Pemberton v. Hoosier, 
1-115. 

(3938) §139. Amendment at any Time. The court may, 
beiore or after judgment, in furtherance of justice, and on such 
terms as may be proper, amend any pleading, process or pro- 
ceeding by adding or striking out the name of any party, or 
correcting a mistake in the name of a party, or a mistake in 
any other respect, or by inserting other allegations material to 
the case, or conform the pleading or proceeding to the facts 
proved, when such amendment does not change substantially 
the claim or defense; and when any proceeding fails to con- 
form, in any respect, to the provisions of this code, the court 
may permit the -same to be made conformable thereto by 
amendment. 

Granting leave to amend petitions is largely in the discretion of the 
court. Burtis v. Wait, 33-482. 

Original application under § 77, to open a judgment and defend, having 
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been made in time, and such as unquestionably to challenge the considera- 
tion of the court, it had, under { 106 and i 139, the right to permit amend- 
ments of the application. Albright v. Warkentin, 31-445. 

Affidavit for publication, "to the best of his knowledge, information, 
and belief," made by agent, is defective and insufficient, yet not wholly 
void; therefore, as the amended affidavit was positive and sufficient, the 
court erred in not permitting the affidavit for publication to be amended. 
(5-287; 21-124.) Harrison v. Beard, 30-533. 

Where an action is commenced before a justice of the peace, and the de- 
fendant appeals to the district court, that court has the power, in further- 
ance of justice, after all the evidence is submitted, to permit the plaintiff 
upon the payment of all the costs, to amend his bill of particulars so as to 
show that he is seeking to recover as the administrator of an estate, and 
not in his individual capacity. Beed v. Cooper, 30-^74. 

As the district judge, having the case at chambers, had the right to per- 
mit the defective affidavit to be amended, and as the allowance of the 
amendment asked to be made by plainti£Es was in the furtherance of jus- 
tice, such application should have been granted. (4-42; 5-293; 10-396; 
19-567.) Wells V. Danfojd, 28-i90. 

Sec. 147, code 1859, same as { 139 present code, altered to allow judge 
power to dissolve an attachment in vacation. Sec. 147 of the code of 1859, 
prior to the amendment of 1865, was sufficiently broad in its terms to 
authorize defective affidavits in attachments to be amended upon the or- 
der of the court Wells v. Danford, 28-490. 

Upon a judgment in favor of A., an appeal bond is filed running to B., 
and there is no connection or relation of any kind between A. and B. 
One has nothing to do with the suit of the other, and no special equities 
are shown. The bond given is not irregular or defective; it is void, 
amounts to nothing, and furnishes no basis sufficient to compel an amend- 
ment. ( 13-411.) Lovitt V. W. A W. R. R. Co., 26-299. 

As both parties were present in court at the time of the order and the 
amendment, and as the permission to amend was granted in the further- 
ance of justice, 2 139 of the code fully authorized the action taken. Neifert 
V. Ames, 26-517. 

Defective allegations in a petition may sometimes be cured by subse- 
quent proceedings in the case. Grandstaff v. Brown, 23-178. 

Such affidavit and publication were at most only voidable, and as the 
affidavit for publication, and the affidavit in proof of publication, were 
both amended and made sufficient before either of the affidavits or the 
publication was set aside or voided, neither of them will now be set aside 
or voided. Pierce v. Butters, 21-129. 

A justice of the peace has the power, in furtherance of justice, to permit 
the amendment of a bill of particulars, by striking out the name of a party 
plaintiff and substituting the name of another party as plaintiff, and when 
the grounds of such amendment are not disclosed in the record there is no 
error. Hanlin v. Baxter, 20-134. 

In this state the district court may permit an amendment to be made to 
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any ''pleading, procees or proceeding" "before or after judgment;" and 
where "such amendment does not change substantially the claim or de- 
fense," there is no limitation upon the power of the court to allow such 
amendment, except the requirement that the amendment must be made "in 
furtherance of justice." ( 6-456 ; 12-447.) Baird v. Truitt, 18-123. 

Suit under J 422, code, for causing death of passenger; amendment, setting 
out that deceased was an employ^, allowed. K. P. Rly. v. Salmon, 14-520. 

Amendment of i>etition after the evidence in, changing description as to 
part of plaintiff's cause of action, not substantially changing the cause of 
action, and where no abuse of discretion is shown, not error. Prater v. 
Snead, 12-447. 

Even after judgment, if the defendant had raised the question, the plain- 
tiff could have amended his bill of particulars so as to make it correspond 
with the facts proved, and show that the cause of action was not barred. 
Hawley v. Histed, 10-268. 

It is not error for the court to allow during the trial, on motion of the 
plaintifis, the name of one of the plaintiflfe to be stricken from the proceed- 
ings, and the cause to proceed in favor of the other plaintiflfe. K. P. Rly. v. 
Nichols, 9-235. 

The plaintiff may dismiss his action as to tho^ who are not liable, and 
take judgment against those who are shown to be liable. Silvers v. Foster, 
9-60. 

Court has power to allow substitution of administrator as plaintiff, but 
pleadings should be tiled showing his right to recover. Atchison v. Twine, 
9-357. 

Suit on note alleged to be made in April; amendment at the trial, alleging 
the note was made in Marchj not error. Wilson v. Phillips, 8-212. 

Correcting a mistake in the name of the plaintiff, where he is fully de- 
scribed in the pleadings, not error. Dewey v. McLain, 7-126. 

Additional parties plaintiff may be made, and the action then proceed to 
judgment. National Bank v. Tappan, 6-470. 

A defendant who has answered a petition is not in default because an 
amended petition is filed making a new party plaintiff to which no new an- 
swer is filed. Stevens v. Thompson, 5-305. 

{(Jode 1859, 1147.) The amendment changed substantially and mate- 
rially the defense, and was therefore properly rejected under J 147 of the 
code. Scott V. Smith, 2-445. 

(Code 1859 J J 147,) The court should not permit reply admitting pay- 
ment set up in the answer to be amended, so as to deny payment; it 
changes substantially the claim or defense. Irwin v. Paulett, 1-427. 

Amendments may be made (l)by interlineation, (2) by writing on sepa- 
rate paper, (3) by re-writing. Fitzpatrick v. Gebhart, 7-35. 

(3939) §140. Immaterial Errors. The court, in every stage 
of action, must disregard any error or defect in the pleadings 
or proceedings which does not affect the substantial rights of 
the adverse party; and no judgment shall be reversea or af- 
fected by reason of such error or defect. 
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"And for a forther answer and second defense" — this numbers it, di- 
yides it from all that has preceded, and makes the two defenses beyond all 
possibility of confusion or doubt, separately stated and numbered. Any 
other construction disregards the requirements of { 140. Mundy y. Wright, 
26-177. 

It must be remembered that in order to entitle the plaintiff in error to 
a reversal of the judgment of the court below, he must not only show er- 
ror, but the error must appear to be material and substantial. Knox v. 
Noble, 25-451. 

Action for ejectment, rents, and profits, and partition may be united in 
one action. Scarborough v. Smith, 18-405. 

It is only substantial error that will authorise the reversal of a judg- ^ 
ment. Eastman v. Godfrey, 15-342. 

Setting out the note in full in the petition, and failing to attach a copy, 
is not such defect as would sustain a demurrer. Budd v. Kramer, 14-103. 

Foreclosure of mortgage notes constiiute more than one cause of action 
Ajmbrose v. Parrott, 28-Ci)3; Andrews v. Alcorn, 13-351. 

Immaterial errors will not require a reversal. K. P. R. R. v. Pointer, / 
9-626. 

If the case is wrongly entitled, this was no cause for dismissal, only to 
correct the title of the action, and is no cause for reversal. Gulf R. R. v. '^ 
Owen, 8-414. 

Where appeal bond is simply irregular or defective, under IJ 139 and 140 
of the code, and { 131 of the justices* act, the appellant should be permitted 
to supply a new one in place of the defective bond; but the bond as filed in 
this case was an absolute nullity. It was not a bond to the party in inter- 
est, but one running to a stranger, and fhmishes no basis for amendment. 
Lovett V. W. & W. R. R., 26-298. 
y Name of plaintiff may be changed. Dewey v. McLain, 7-126. 

Error must be affirmatively shown. Hall v. Jenness, 6-363. ^ 

The entering of the judgment for the plaintiff before the jury fee was 
paid, although an irregularity, is not such aa affects the substantial rights of 
the defendant Topeka v. Tuttle, 5-314. 

Reply denying each and every allegation of the answer, setting up a 
counler-daimf is good, although the answer contains set-off instead of coun- 
ter-claim. Anthony v. Stinson, 4-219. 

(Code 1859 y I US.) The action of the court in permitting a party to 
amend by inserting the word petition, which had been omitted, was so 
manifestly correct that we need not argue it. Butcher v. Bank, 2-66. 

(3940) §141. Demurrer Sustained; Amendment. If the 

demurrer be sustained, the adverse party may amend, if the 
defect can be remedied by way of amendment, with or without 
costs, as the court, in its discretion, shall direct. 

( 3941 ) § 142. Continuance. When either party shall amend 
any pleading or proceeding, and the court shall be satisfied, by 
affidavit or otherwise, that the adverse party could not be ready 



i^ 



76 PLEADINGS IN ACTIONS. §§143-145. 

for trial, in consequence thereof, a continuance may be granted 
to some day in term, or to another term of the court. 
1/ (3942) §143. Unknown Defendant. When the plaintiff 
shall be ignorant of the name of a defendant, such defendant 
may be designated, in any pleading or proceeding, by any 
name or description; and when his true name is discovered, 
the pleading or proceeding may be amended accordingly. The 
plaintiff, in such case, must state in his petition that he could 
not ascertain the true name; and the summons must contain 
the words, " real name unknown," and a copy thereof must be 
served personally upon the defendant. 

(3943) §144. Supplemental Pleadings. Either party may 
be allowed, on notice, and on such terms, as to costs, as the 
court may prescribe, to file a supplemental petition, answer or 
reply, alleging facts material to the case, occurring after the 
former petition, answer or reply. 

Granting leave to amend petitions is largely in the discretion of the court 
Burtis V. Wait, 33-482. 

Action to quiet title; when M. & K. became the owners of the title of 
C. M., subsequent to the commencement of the action, they had the right, 
with the consent of the court, to file the supplemental petition, setting up 
their claim under such title, notwithstanding the allegations of such supple- 
mental petition were in conflict with the original petition filed by them. 
Williams v. Morehead, 33-^18. 

Section 144 of the code expressly authorizes that either party to the action 
may be allowed, on notice, and on such terms as to costs as the court may 
prescribe, to file a supplemental petition or reply alleging fiicts material to 
the case occurring after the former petition, answer or reply. Simpson v. 
Voss, 31-229. 

As will be seen by ? 106 of the code, the whole matter rests within the 
discretion of the trial court. Teflft v. Firey, 22-761. 

If plaintiflfe in ejectment desired the benefit of any rights that may have 
accrued to them subsequently to the filing of the petition, by reason of an 
after-acquired deed, they should have filed a supplemental petition under 
i 144. Porter v. Wells, 6-453. 

(3944) §145. Consolidation. Whenever two or more ac- 
tions are pending in the same court, which might have been 
joined, the defendant may, on motion and notice to the adverse 
party, require him to show cause why the same shall not be 
consolidated, and if no cause be shown, the said several actions 
shall be consolidated. 

Where cases cannot be consolidated under the provisions of the statute, 
the court has no authority, as a matter of convenience and economy, to re- 
quire several cases upon the same general subject to be considered and deter* 
mined by the same jury at the same time, if the parties thereto object 
Ortman v. U. P. Rid., 32-419. 
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A motion to consolidate the separate actions, brought by the different 
plain tiflfe to foreclose the respective mechanic's liens, even if made by de- 
fendant, should be denied. Harsh v. Morgan, 1-293. 

(3945) §146. Consolidation. The order for consolidation 
may be made by the court, or by a judge thereof, in vacation. 
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161. Justification of bail 

162. Bail to be examined on oath. 

163. Proceeding when bail suflicient. 

164. Sherfff liable, when. 

165. Liability, how fixed and en- 
forced. 

166. Bail adjudged insuflSdent, liable 
to sheriff: 

Liability of bail, how fixed and 
sued. 

Surrender of defendant in dis- 
charge of bail. 

Bail may arrest defendant. 

170. Bail exonerated, when. 

171. Bail may be substituted for 

money deposited. 

172. Stay of pHxeedings against bail. 

173. Application to vacate order of 

arrest, or reduce amount of 
bail. 

174. Plaintiff may oppose. 
176. Jail fees, how paid. 



167. 
168. 
169. 



SEC 

147. Of arrest. 

148. The affidavit, and causes for or- 

der of arrest. 

149. Order not to be issued until bond 

executed. 

150. Order may accompany sum- 

mons. 

151. To be delivered to sheriff; its 

contents. 

152. When returnable. 

153. How executed; further orders. 

154. Defendant to be committed. 

155. May deix)sit money and be dis- 

charged. 

156. Money, how disposed ofl 

157. The Harne. 

158. Sherilf and sureties liable for 

such money. 

159. Bail, when may be given, and 

how. 

160. Bail may be accepted or ob- 

jectetl to; proceeding in case 
of objection. 

(3946) §147. Arrest. A defendant in a civil action can be 
arrested, before and after judgment, in the manner prescribed 
by this code, and not otherwise ; but this provision does not 
apply to proceedings for contempt ; nor does it apply to actions 
or judgments prosecuted in the name of the state of Kansas to 
recover fines or penalties for crimes, misdemeanors or ofienses. 

(3947) §148. Affidavit for Arrest. An order for the ar- 
rest of the defendant shall be made by the clerk of the court 
in which the action is brought, when there is filed in his oflice 
an affidavit of the plaintift*, his authorized agent or attorney, 
stating the nature of the plaintifi*'s claim, that it is just, and 
the amount thereof, as nearly as may be, and showing one or 
more of the following particulars : Fii^st, That the defendant 
has removed, or begun to remove, any of his property out of 
the jurisdiction of the court, with intent to defraud his cred- 
tors. Second, That he has begun to convert his property, or a 
part thereof, into money, for the purpose of placing it beyond 
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the reach of his creditors. Third, That he has property, or 
rights of action, which he fraudulently conceals. Fourthy That 
he haa assigned, removed or disposed of, or has begun to dis- 
pose of, his property, or a part thereof, with intent to defraud 
his creditors. Fifths That he fraudulently contracted the debt, 
or incurred the obligation, for which suit is about to be or has 
been brought. The affidavit shall also contain a statement of 
the facts claimed to justify the belief in the existence of one 
or more of the above particulars. 

Attorney may make affidavit for arrest in civil case. Baker v. Knicker- 
bocker, 25-190. 

Affidavit for arrest must contain a statement of fiwts claimed to justify 
the belief in the fraud charged, or the proceedings based upon it will be void. 
Gillett V. Thiebold, 9-427. 

(3948) §149. Bond; Arrest. The order of arrest shall 
not be issued by the clerk, until there has been executed, by 
one or more sufficient sureties of the plaintiff, a written under- 
taking to the effect that the plaintiff shall pay to the defendant 
all damages which he may sustain by reason of the arrest, if 
the order be wrongfully obtained, not exceeding double the 
amount of the plaintiff's claim stated in the affidavit 

(8949) §150. Order of Arrest. The order may be made 
to accompany the summons, or at any time afterward, before 
the judgment 

(3950^ §161; Order of Arrest; Sheriff The order of ar- 
rest shall be addressed and delivered, with a copy of the affi- 
davit, to the sheriff; the order shall state the name of the 
parties, the court in which the action is brought, and the 
amount of the plaintiff's claim specified in the affidavit, and 
shall require the sheriff to arrest the defendant, and hold him 
to bail in double the sum stated in the affidavit, and to make 
return of the order on a day to be named therein, with the un- 
dertaking of the bail, if any be given. 

(3951) §152. Return Day. The return day of the order 
of arrest, when issued at the commencement of the suit, shall 
be the same as that of the summons; when issued afterward, 
it shall be fifteen days after it is issued. 

(3952) §153; Arrest, How Made. The sheriff shall exe- 
cute the order by arresting the defendant, and delivering to 
him a copy of the order, and of the affidavit If the defendant 
cannot be found before the return day, the plaintiff shall be 
entitled to further orders, without another affidavit or under- 
taking until the defendant is arrested; but orders of arrest 
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shall not be issued to any other than the county in which Ihe 
action is brought. i/ 

(395S) §154. Defendant Committed. The defendant, 
when arrested, shall be committed by the sheriff to the jail ot 
the county, and kept in custody until discharged by law. 

(3954) §155. Deposit Money; Discharj^ed. The defend- 
ant may, before or after giving bail, deposit in the hands of the 
sheriff, or in court, the amount of money mentioned in the or- 
der of arrest; whereupon he shall be discharged, or his bail, it 
any be given, shall be released. 

(8955) §156. Deposit Money. The sheriff shall pay into 
court the money received by him in lieu of bail. If received 
in vacation, he shall pay it in on the first day of the next term ; 
if received during a term, he shall pay it in immediately. 

(8956) §157. Deposit Money. The court shall make 
proper orders for the safe keeping of money deposited in lieu 
of bail. It may direct the sheriff to keep the money, and, after 
final judgment in the action, shall order it to be paid to the 
party entitled thereto, according to the result 

(8957) §158. Sheriff Liable for Deposit. Money so de- 
posited with the sheriff, in lieu of bail, or directed by the court 
to be kept by him, shall be held upon his oflicial responsibility; 
and he and his sureties shall be liable, and may be proceeded 
against for any default in relation thereto, as in other cases of 
delinquency. 

(3958) §159. Bail. Bail may be given by the defendant on 
his arrest, or at any time afterward, before judgment. It shall 
be done by causing one or more sufficient sureties to execute a 
written undertaking to the plaintiff, in the presence of the 
sheriff, to the effect that, if judgment shall be rendered in the 
action against the defendant, he will render himself amenable 
to the process of the court thereon. The undertaking, when 
accepted, shall be returned to the clerk's office, and the de- 
fendant discharged. 

This section authorizes a defendant arrested to give bail at any time be- 
fore judgment Baker v. Knotts, 30-358. 

Sheriff liable under common law for permitting an escape, as to actual 
damages, and this la not changed by the code. Crane v. Stone, 15-98. 

(3959) §160. Bail, Objection to. The plaintiff or his at- 
torney may accept the bail by indorsing such acceptance on the 
undertaking; or may object to the bail, for insufficiency, at any • 
time within five days after the undertaking has been given. 
Within such time, he shall serve upon the sherifi* a written no- 
tice that he does not accept the bail, or he shall be deemed to 
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have accepted it, and the sheriff shall be exonerated from lia- 
bility. When the undertaking is given after return of arrest, 
the plaintiff shall have notice thereof 

(3960) §161. Bail; Justification. On the receipt of such 
notice, the sheriff' or defendant may, within two days there- 
after, give, to the plaintiff or his attorney, notice, in writing, of 
the justification of the same or other bail, before a judge or 
clerk of the court in which the action is brought, a probate 
judge or justice of the peace, at a specified time and place; the 
time to be not less than five nor more than ten days thereafter. 
In case other bail be given, there must be a new undertaking. 

( 3961 ) § 162. Bail ; Examination. For the purpose of jus- 
tification, each of the bail must attend before the proper oflicer, 
at the time and place mentioned, and may be examined on oath 
or affirmation touching his sufficiency, in such manner as the 
officer may think proper. 

(3962) §163. Sufficient Bail. If the officer find the bail 
sufficient, he shall indorse his allowance on the undertaking, 
and cause the same to be filed with the clerk, and the sherifl 
shall thereupon be discharged from liability. 

(3963) §164. Sheriff; Liability. After being arrested, if 
the defendant escapes or be rescued, or bail be not taken, or be 
adjudged insufficient, or a deposit be not made, the sheriff shall 
be liable as bail. But he may discharge himself from liability 
by putting in sufficient bail at any time before judgment. 

Sheriflf liable under common-law rule for actual damages for permitting 
an escape. Crane v. Stone, 15-98. 

(3964) §165. Liability of Sheriff, How Fixed. The return 
of " not found," upon an execution against the body of the de- 
fendant shall be necessary to fix the liability of the sheriff as 
bail, which liability shall be the amount of the judgment, in- 
terest and costs. This liability shall be enforced only in a 
separate action against him, or against him and his sureties on 
his official bond, as in other cases of delinquency. 

Sheriflf liable under common-law rule for actual damages for permitting 
an escape. Crane v. Stone, 15-98. 

(3965) §166. Insufficient Bail. The bail adjudged insuf- 
ficient, shall be liable to the sheriflf" for the damages he may 
sustain by reason of such insufficiency. 

(3966) §167. Liability; Bail. The liability of the bail 
shall be fixed in the manner provided in section one hundred 
and sixty-five, for fixing tlie liability of the sherift* as bail, and 
the bail can be proceecled agniust in an action only. 
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(3967) §168. Surrender of Defendant A surrender of 
the defendant to the sheriff of the county in which he was ar- 
rested, with a delivery of a certified copy of the undertaking of 
the bail, whether such surrender be made by the defendant 
himself, or by his bail, shall discharge the bail. Such surren- 
der may be made at any time before the return day of the sum- 
mons in an action apiinst the bail. The sheriff shall give to the 
bail a written acknowledgment of the surrender, and hold the 
defendant in his custody, upon said copy of the undertaking of 
the bail, as upon an order of arrest On the production of the 
sheriff's acknowledgment of the surrender, to the clerk of the 
court, an exoneration of the bail shall be entered on his under- 
taking. 

(3968) §169. Arrest Defendant For the purpose of sur- 
rendering the defendant, the bail, at any time and place, before 
he is finally charged, may himself arrest him, or by a written 
authority, indorsed on a certified copy of the undertaking, may 
empower any person of suitable age and discretion to do so. 

(3969) §170. Bail; Exoneration. The bail will be exon- 
erated by the death of the defendant, or his imprisonment in 
a state prison, or by his legal discharge from the obligation to 
surrender himself amenable to the process of the court, or by 
his surrender to the sheriff* of the county in which ho was ar- 
rested in execution thereof, within the time fixed in section one 
hundred and sixty-eight, or within such further time as the 
court, in which the action is pending, may allow. 

(3970) §171. Bail Substituted for Deposit. If money be 
deposited by the defendant on his discharge, bail may be given 
and justified, upon notice as prescribed in section one hundred 
and sixty-one, at any time before judgment; and thereupon the 
court in which the action is brought, on being satisfied that 
the bail has been given and adjudged suflicient, shall direct that 
the money deposited be refunded to the defendant, and it must 
be refunded accordingly. 

(8971) §172. Stay. If, at any time before or after judg- 
ment against the bail, proceedings in error are commenced, on- 
the judgment against the {)rincipal, in the suit in which their 
undertaking was taken, the court may, on motion, stay pro- 
ceedings against such bail, for a reasonable time, on their pay- 
ing all the costs that have accrued against them; and if, on 
such proceedings, the judgment against the principal shall be 
reversed, and the principal discharged from said suit, the bail 
shall be discharged from the undertaking. 

-6 
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(3972) § 178. Vacate Order, etc. A defendant may, at any 
time before judgment, apply on motion to the court in which 
the suit is brought, if in session, and in vacation to a judge 
thereof, to vacate the order of arrest, or to reduce the amount 
of bail. Reasonable notice of such motion must be given to 
the plaintiff. [Laws 1876, ch. 103, §1 (§173, as amended); 
took effect March 8, 1876.] 

Section 173 is independent of i 159; the giving bail does not preclude a 
motion to vacate the order of arrest, and unless the statute makes the one 
a bar to the other, the defendant may avail himself of both. Baker v. 
Knotts, 30-358. 

( 3973) § 174. Plaintiff Oppose Motion. If the motion be 
made upon affidavits on the part of the defendant, but not other- 
wise, the plaintiff may oppose the same, by affidavits or other 
evidence, m addition to that on which the order of arrest was 
made. 

(3974;) §175. Jail Fees; Liability of Plaintiff. Any per- 
eon causing another to be committe.a to jail, under the provis- 
ions of this article, shall be liable, in the first instance, for the 
jail fees, and shall, if required by the jailor, pay such fees 
weekly, in advance; and such fees, so paid, shall be a part of 
the costs of the case. 
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Delivery of property may be 
claimed, when. 

177. Affidavitof plaintiff must show 

what. 

178. Order not to be issued until un- 

taking executed by one or 
more sureties. 

179. Order for delivery directed to 

whom ; its contents. 

180. Returnable, when. 

181. How executed. 

182. Defendant may have return of 

property, how ; to be delivered 
to plaintiff, when. 

(3975) §176. Replevin; Delivery. The plaintiff, in an 
action to recover the possession of specific personal property, 
may, at the commencement of the suit, or at any time before 
answer, claim the immediate delivery of such property, as pro- 
vided in this chapter. 

The plaintiff may, not must; and he jnwj, at the commencement of the 
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183. Exception to sureties. 

184. Proceedings in the action. 

185. Judgment. 

186. Order for delivery may be 
issued to different coun- 
ties. 

187. Officer may break open build- 
ings, when. 

188. Court or judge may com- 
pel delivery by attach- 
ment. 

When order may be set aside at 
cost of clerk. 



189. 



A. 
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suit, or at any time before answer. The action exist*, or may exist, before 
the order. The section recognizee the action, and says certain things may 
be done in it. The order for the delivery is ancillary. Bachelor v. Wal- 
bum, ^-736. 

Order of delivery ought not to be issued till the summons is issued, but 
this irregularity may be waived by defendant Kennedy v. Beck, 15-562. 

A wife may maintain replevin, for property that she purcliased from her 
husband, against an officer levying on the same for the husband's debt. 
Going V. Oms, 8-85. 

Omission of cowi in writ of replevin, in body of order, is not fatal. 
State V. Wilson, 24-50. 

Petition in replevin need only state owner or special owner, description, 
entitled to immediate possession, defendant wrongfully detains it Hois- 
ington V. Armstrong, 22 110. 

■^ General denial; defendant may show that he rightfully detains the prop- 
erty. Holm berg v. Dean, 21-73. 

Suit in replevin by assignee; defense, under general denial, may show 
deed of assignment fraudulent Holraberg v. Dean, 21-73. 

Case tried on a rejoinder, will not be reversed simply because that ia not 
recognized by the laws of Kansas. Crapster v. Williams, 21-109. 

Party reversing judgment of replevin, ought to have judgment that was 
rendered against him on the replevin bond set aside, if motion is made at 
same term, even if no supersedeas bond was given. McMillan v. Baker, 
20-50. 

j^ In replevin, any defense may be proved, under a general denial. Bailey 
V. Bayne, 20-657. 

Plaintiff obtaining property and dismissing action, defendant may have 
right of property tried, and return adjudged. Higbee v. McMillan, 18-133. 

Plaintiff in replevin must state his interest, right of immediate posses- 
sion, and detention, and on general denial, the burden of proof is on plain- 
tiff. Wilson V. Fuller, 9-176. 

Answer in replevin, stating that the property is held by attachment by 
sheriff, as property of a third party, needs no reply, Wilson v. Fuller, 
9-176. 

Answer in replevin, that there is another action pending between plain- 
tiff and another party, does not need reply. Wilson v. Fuller, 9-176. 

Plaintiff may dismiss replevin action without prejudice, at any time be- 
fore submission. McVey v. Burns, 14-291. 

Plaintiff dismissing replevin suit, defendant may have his right of pos- 
session inquired into and determined, unless the property be restored to 
him. McVey v. Burns, 14-291. 

Reply waived, in replevin, by going to trial. (9-177.) Russell v. Smith, 
14-366. 

Suit in replevin; general denial, and other defenses, admitting plaintiff 
is owner; issue raised by general denial is as to right of possession and 
wrongful detention. Yandle v. Crane, 13-344. 

General denial; defendant may prove his detention is rightful. Yandle 
v. Crane, 13-344. 
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Upon a verdict for defendant, in a replevin suit in which the property 
has been delivered to the plaintiff, a judgment should be entered for the re- 
turn of the property; and if through the mistake or omission of the derk it 
is entered simply for costs, the court may on motion modify it. Sumner v. 
Cook, 12-162. 

In replevin, upon verdict for defendant, judgment should be entered in the 
alternative for a return of the property, or the value thereof in case a return 
cannot be had. Copeland v. Majors, 9-104. 

In a replevin suit, where the verdict is in fiEivor of the plaintiff, and it does 
not appear that he has already obtained the possession of articles in contro- 
versy, the judgment should be entered in the alternative for the' recovery 
of the possession, or, in case a delivery cannot be had, for the value thereof. 
Wliere the verdict is in favor of the plaintiff for some of the articles claimed, 
and in favor of the defendant for the remainder, and it does not appear that 
defendant's possession of any has been disturbed, the defendant is entitled 
to no judgment, and is not prejudiced by a feilure to assess the value of 
the articles found to be his, or damages for taking and withholding them. 
Judgment should not exceed amount alleged in petition. Ward v. Master- 
son, 10-77. 

An action can be maintained upon an undertaking given in a replevin 
action, in pursuance of J 182 of the civil code, where judgment has been 
rendered for the plaintiff, although such judgment is entered simply for the 
recovery of the possession of the property, and not in the alternative for the 
recovery of the property or the value in case a delivery cannot be had. 
Marix v. Franke, 9-132. 

Replevin cannot be maintained against one having the right of possession. 
In such case, if the defendant has given bonds and kept the property, judg- 
ment should be entered in his fevor for costs. Rucker v. Donovan, 13-252. 

In replevin under the code, the wrongful detention is the gist of the ac- 
tion, and a verdict that finds there was no wrongfiil detention is sufficient. 
Town V. McConnell, 8-273. 

Undertaking in replevin, omitting only the clause, "if the property be de- 
livered to him," is sufficient. Arthur v. Wallace, 8-267. 

Where goods are reple\ded by A. from a sheriff who holds them by virtue 
of an execution against B., an answer alleging that said goods were in fact 
the property of B. when seized, raises a material issue, and if true, constitutes 
a good defense to the action. Hall v. Jenness, 6-356. 

(3976) §177. Beplevin; Affidavit for Order of Delivery. 

An order for the delivery of property to the plaintiff shall be 
made by the clerk of the court in which the action is brought, 
when there is filed in his office an affidavit of the plaintiff, his 
agent or attorney, showing : Firsty A description of the property 
claimed. Second, That the plaintiff is the owner of the prop- 
erty, or has a special ownership or interest therein, stating the 
facts in relation thereto, and that he is entitled to the imme- 
diate possession of the property. Third, That the property i< 
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wrongfully detained by the defendaat. Fourthy That it was 
not taken in execution on any order or judgment against said 
plaintiff, or for the payment of any tax, fine or amercement 
assessed against him, or by virtue of an order of delivery issued 
under this article, or any other mesne or final process issued 
against said plaintiff; or, Fifths If taken in execution, or on 
any order or judgment against the plaintiff, that it is exempt by 
law from being so taken. Sixths The actual value of the prop- 
erty. "When several articles are claimed, the value of each shall 
be stated as nearly as practicable. 

Section 177 of the code, among other things, requires that the affidavit 
shall state that the plaintiff is entitled to the immediate possession of the 
property. This is omitted, and no other equivalent words are used as a suh- 
stiluto. For all that appears in the affidavit, the plaintiff had no right to 
the imme<liate |)038es8ion to the property, and therefore was in no condition 
to maintain the action of replevin. Paul v. liodges, 26-225. 

Attorney may make affidavit in replevin. Baker v. Knickerbocker, 25- 
290. 

In order to procure a writ of replevin, plaintiff must file in the clerk's of- 
fice an affidavit showing that the property was not taken from him on any 
"mesne or final process issued against said plaintiff." Blair v. Shew, 24-283. 

Although the attachment proceedings or the execution be sufficient and 
regular, the attachment or judgment debtor may replevy exempt, while not 
imexempt, property. Watson v. Jackson, 24-443. 

The affidavit for an order of replevin, required by ? 177 of the code, (Gfen. 
Stat. 661,) ia no part of the pleadings in the case; and the facts therein set 
forth form no part of the issues in the case, unless such lacts are again set 
forth in the pleadings. Hoisington v. AnuHtrong, 22-110. 

The defendant in this case held the property under " mesne « * » 
process issued against the plaintiff," and as the property was not exempt 
under the exemption laws, as was virtually found by the jury, could the 
plaintiff under any other circumstances maintain replevin for the recovery 
of the property? Bailey v. Bayne, 20-660. 

Action of replevin can be maintained against an officer for the recovery 
of personal property which he holds by virtue of a previously-existing order 
of delivery, provided the plaintiff in the last action was no party to the first 
action or first order of delivery. The same rule obtains as to property held 
under an order of delivery aa to that held under an execution or any other 
mesne or final process; and the party ajj^ainst whom the writ runs is the only 
one who may not assert his righta to the property by an action of replevin. 
Gross V. Bogard, 18-288. 

Special mortgagee of personalty may maintain replevin. Brookover v. 
Esterly, 12-150. 

Our statute nowhere requires either petition, answer or verdict to state 
the value of the articles in controven^y separately. It simply provides that 
the affidavit for an order of delivery shall state such values separately as 
nearly as practicable. AVard v. Master^on, l()-s(). 
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SubcL 4 is imperative, and must be alleged, sworn to, and the fects therein 
stated must exist (except in cases of exempt property.) Westenberger v. 
Wheaton, 8-169. 

"On any order or judgment:" The word order omitted from affidavit held 
not to vitiate in this case. Auld v. Kimberlin, 7-601. 

After trial on merits, on pleadings filed, the supreme court will not enter- 
tain question for first time, that no affidavit for order of replevin had been 
made. Furrow v. Chapin, 13-107. 

r3977) §178. Undertaking; Order of Delivery. The 

order shall not be issued by the clerk until there has been exe- 
cuted in his office, by one or more sufficient sureties of the 
plaintiff, to be approved by the clerk, an undertaking in not 
less than double the value of the property, as stated in the af- 
fidavit, to the effect that the plaintiff shall duly prosecute the 
action, and pay all costs and damages which may be awarded 
against him, and if the property be delivered to him, that he 
will return the same to the defendant if a return thereof be 
adjudged. 

Omitting, "if the property be delivered to him," is sufficient. Arthur v. 
Wallace, 8-267. 

Appraisement in replevin is required only for fixing amount of bond. 
Garrett v. Wood, 3-231. 

Precipe for process in the above action returnable according to law is suf- 
ficient. Kennedy v. Beck, 16-555. 

(8978) §179. Order; Delivery; Contents. The order for 
the delivery of the property to the plaintiffs shall be addressed 
and delivered to the sheriff. It shall state the names of the 
parties, the court in which the action is brought, and command 
the sheriff to take the property, describing it, and deliver it to 
the plaintiff, and to make return of the order on a day to be 
named therein. 

Action for the recovery of personal property may be maintained, although 
no order for the delivery before judgment was issued. Bachelor v. "VValbumr 
23-733. 

In an action for the recovery of specific property, an order for delivery 
not being issued, plaintiff" need not negative the averments required in affi- 
davit. Bachelor v. Walburn, 23-733. 

Summons in replevin, claiming $200, held good in this action; not error 
to refiise to set aside order of deUvery. Yandle v. Kingsbury, 17-195. 

Precipe for process, returnable according to law, is suflficient for summons 
or order of delivery. Kennedy v. Beck, 15-555. 

Ruling on an order of delivery ib immediately reviewable in supreme 
court. Kennedy v. Beck, 15-555. 

( 8979 ) § 180. Order of Delivery Betnmable. The return 
day of the order of delivery, when issued at the commence- 
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ment of the suit, shall be the same as that of the summons; 
when issued afterwards, it shall be twenty days after it is issued. 

(3980) §181. Order of Delivery: How Executed. The 

sheriff shall execute the order by taking the property therein 
mentioned. He shall also deliver a copy of the order to the 
person charged with the unlawful detainer of the property, or 
leave such copy at his usual place of residence. 

We sappoee that it is immaterial whether possession is taken before or 
after the deli very of the copy. State v. Wilson, 24-52. 

(3981) §182. Bedelivery Bond. If, within twenty-four 
hours alter service of the copy of the order, there is executed 
by one or more sufficient sureties of the defendant, to be ap- 
proved by the sheriff, an undertaking to the plaintiff, in not 
less than double the amount of the value of the property as 
stated in the affidavit of the plaintiff, to the effect that the de- 
fendant vrill deliver the property to the plaintiff, if such deliv- 
ery be adjudged, and will pay all costs and damages that may 
be awarded against him, the sheriff shall return the property 
to the defendant. K such undertaking be not given within 
twenty-four hours after service of the order, the sheriff shall 
deliver the property to the plaintiff. 

An action can be maintained upon an undertaking given in a replevin 
action in pursuance of J 182, where judgment has been rendered for the 
plaintiff, although such judgment is entered simply for the recovery of the 
possession of the property, and not in the alternative for the recovery of the 
property, or the value in case a delivery cannot be had. Marix v. Franke, 
9-135. 

The defendant in repleviii executes a redelivery bond to plaintiff; the title 
remains during litigation the same, except the defendant has then the right 
of possession. Turner v. Reese, 22-319. 

(3982) §183. Exception to Sureties. The plaintiff may, 
within twenty-four hours from the time the undertaking refer- 
red to in the preceding section is given bv the defendant, give 
notice to the sheriff that he excepts to the sufficiency of the 
sureties. If he fail to do so, he must be deemed to have waived 
all objections to them. "When the plaintiff excepts, the sure- 
ties must justify, upon notice, as bail on arrest. The sheriff' or 
other officer shall be responsible for the sufficiency of the sure- 
ties, until the objection to them is waived, as above provided, 
or until they justify. 

(8983) §184. ProceedinM; Trial. If the property has 
been delivered to the plaintiff, and judgment rendered against 
him, on demurrer, or if he otherwise mil to prosecute his ac- 
tion to final judgment, the court shall, on application of the 
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defendant or his attorney, proceed to inquire into the right of 
property, and right of possession of the defendant to the prop- 
erty taken. 

This section permits the defendant, in a case where tlie property has been 
delivered to the plaintiff, and the plaintiff fails to prosecute his action to 
final judgment, to make application to the coxfct to proceed to inquire into 
the right of projKirty and right of possession of such defendant to the prop- 
erty taken. This application embodiea a claim to the property, and a return 
of the property. Higbee v. McMillan, 18-139. 

PlaintiflF may dismiss action without prejudice, after he has obtained pos- 
session of the property, at any time before a final submission, and the de- 
fendant may, notwith-Mtanding such dismissal, have his rights determined. 
McVey v. Bums, 14-293. 

(3984) §185. Judgment; Beplevin. In an action to re- 
cover the possession of personal property, judgment for the 
plaintift' may be for the possession, or for the recovery of pos- 
session, or the value thereof in case a delivery cannot be had, 
and of damages for the detention. If the property has been 
delivered to the plaintiif, and the defendant claim a return 
thereof, judgment for the defendant may be for a return of the 
property, or the value thereof in case a return cannot be had, 
and damages for taking and withholding the same. 

When a chattel mortgagee brings replevin to recover the possession of the 
mortgaged property, and the defendant by giving bond retains possession, 
and the jury finds the value of the mortgaged property to be greater than 
the mortgage debt and interest, the judgment should be for the recovery of 
the property, or the debt and interest, and not for the recovery or the value 
of the property. Wolfley v. Rising, 12-535. 

The defendant might waive or abandon a part of the judgment to which 
the findings entitled him, and such waiver or abandonment did not bar him 
from any other judgment in his favor warranted by the findings of fiict and 
conclusions of law, and his fiulure to claim a return of the property replevied, 
and have judgment for a return of it, did not and does not bar him of his 
right to judgment for costs. Cowling v. Greenleaf, 82-395. 

In replevin, the judgment may be for the possession, or the value thereof 
in case a delivery cannot be had. Bachelor v. Walbum, 23-736. 

As § 185 provides that in all actions to recover the possession of personal 
property, if the proi)erty has been delivered to the plaintiff*, and the defend- 
ant claims a return thereof, judgment may be for the value in case a return 
cannot be had, and damages for taking and withholding the same; upon said 
application being made, as provided for in ^ 184, by the defendant, a like 
judgment may be entered as set forth in ? 185, when defendant claims a re- 
turn of the property. Higbee v. McMillan, 18-139. 

An order of the justice discharging an attachment is not a final judgment. 
Butcher v. Taylor, 18-160. 
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In Teplevin, upon verdict for defendant, on appeal from justice's court, 
judjfin^nt should be entered in the alternative for a return of the property, or 
the value thereof in case a return cannot be had. CoiK^land v. Majors, 9-105. 

The plaintiff has a right to return the property delivered to him under an 
order of replevin, if the judj?ment be a^inst him, and it is error for the court 
to deprive him of that right Hall v. Jenncss, 0-365. 

Judgment may be for full value, and damages and costa. Griffiths v 
Whether, 31-17. 

AVhere plaintiff obtains judgment, and is in possession of the property at 
the time of judgment, it is not proper to render judgment for value of the 
property, in case a return cannot l)e had. Mills v. Kas. Lumber Co., 26-574. 

Proceedings under ch. 161, L. 1881, to take in custody cattle said to havi* 
Texas dL'iease, not binding on owner, and he may maintain replevin. Verner 
v. Bosworth, 28-670. 

Defense stray hogs; special findings; ftulure to show they were stray, will 
not overturn judgment for plaintiff Partonier v. Pretz, 24-238. 

Justice gives judgment for plaintiff, and then modifies it, giving plaintiff 

only part; on error, the district court may affirm this. Starr v. Ilinshaw, 23- 
532. 

Judgment for return, and damages for detention, cannot be sustained 
iigainst one not claiming any right to possession. Ladd v. Brewer, 17-204. 

Judgment for the all chattels sued for, error in instruction as to one; new 
trial must be granted. Hallo well v. Milne, 16-65. 

Joint judgment in replevin against sheriff and plaintiff in execution, er- 
ror in this case. Furrow v. Chapin, 13-107. 

Suit in replevin ; finding of title only by right of stoppage in transitu^ not 
ft fatal variance. Rucker v. Donovan, 13-251. 

Where verdict is for defendant, and plaintiff has the property, judgment 
should be for the return of the property, and may be modified so as to be 
correct. Sumner v. Cook, 12-162. 

Judgment for the plaintiff should be in the alternative, when he has not 
the possession. Ward v. Masterson, 10-77. 

Judgment for plaintiff for part ; defendant in possession is not prejudiced 
by foilure to find value of his jmrt, or damages. Ward v. Maaterson, 10-77. 

Judgment should not exceed sum stated in petition. Ward v. Masterson, 
10-77. 

Judgment for defendant should be in the alternative. Copeland v. Ma- 
jors, 9-104. 

Judgment for plaintiff in replevin, not in the alternative, aetion will lie 
on the bond. Marix v. Franke, 9-132. 

Judgment should be in the alternative, but unless party prejudiced, error 
will be disregarded. Marix v. Franke, 9-132. 

Judgment for value, and value paid, party paying obtains the title. Marix 
v. Franke, 9-132. 

Judgment that plaintiff have possession of property described, or its 
value, proper. Arthur v. Wallace, 8-267. 

Judgment for defendants, where plaintiff gets the proi)erty, must be in 
the alternative. Hall v. Jenne«s, 6-3o'). 
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(3985) §186. Order to Different Counties. An order may 
be directed to any other county than the one in which the 
action is brought, for the delivery of the property claimed. 
Several orders mfty issue at the same time, or successively, at 
the option of the plaintiff; but only one of them shall be taxed 
in the costs, unless otherwise ordered by the court 

(3986) §187. Break Open Buildings. The sheriff or other 
officer, in the execution of the order of delivery, may break 
open any building or inclosure in which the property claimed, 
or any part thereof, is concealed, but not until he has been re- 
fused an entrance into said building or inclosure and the deliv- 
ery of the property, after having demanded the same. 

The statute does not require the order of replevin to be served before the 
property can be taken. State v. Wilson, 24-52. 

(3987) § 188. Delivery by Attachment. In an action to 
recover the possession of specific personal property, the court, 
or judge in vacation, may, for good cause shown, before or after 
judgment, compel the delivery of the property to the oflicer or 
party entitled thereto, by attachment, and may examine either 
party as to the possesion or control of the property. Such 
authority shall only be exercised in aid of the foregoing pro- 
visions of this article. 

And delivery may be enforced after judgment by attachment, as for a 
contempt. Bachelor v. Walburn, 23-736. 

A plaintiff in a replevin action may, notwithstanding he has obtained pos- 
session of the property under the writ, at any time before a final submission, 
dismiss such action without prejudice; and if he does, the defendant may 
still have his rights of property determined. McVey v. Burns, 14-291. 

( 3988 ) § 189. Order of Delivery, Invalid. Any order for 
the delivery of property, issued under this article, without the 
affidavit and undertaking required, shall be set aside at the cost 
of the clerk issuing the same, and such clerk, as well as the 
plaintiff, shall also be liable, in damages, to the party injured. 
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Artiolb 11— attachment. 



SBC. 

190. Groandfl upon which plaintiff 

may have attachment. 

191. AflSdavit shall state what. 

192. Bond to be executed; not re- 

quired, when. 

193. Order of attachment, to whom 

delivered ; its contents. 

194. May issue to several counties. 

195. Returnable, when. 

KXBCUnON AND RBTURN THBRBOF. 

196. In what order executed when 

there are Hcveral. 

197. How executed. 

198. The same. 

199. The same; property lost, etc. 

200. Proceedings against garnishee. 

201. How serveil. 

202 Written interrogatories to be 
served on garnishee, when. 

203. Attachments upon same prop- 

erty. 

204. How attached under subsequent 

orders. 

205. Form of return. 

206. From what time property and 

garnishee bound. 

DISPOSITION OF ATTACHED PROPEBTY. 

207. Appointmentof receiver; bond. 

208. To take iXKMsession of books of 

accounts, etc., and settle and 
collect the same. 

209. Shall give notice of appoint- 

ment. 

210. Report proceedings. 

211. Sheriff to act as receiver, when. 

212. Court may make what orders 

concerning proi)erty. 

FBOCEEDINQS UPON ATTACHMENT. 

213. Attachment discharged, how. 

214. How undertaking executed in 

vacation. 

215. Answer of garnishee. 



215a. Answer of corporation. 

216. May pay money into court, 

217. Neglect to answer, how pun- 

ished. 

218. Court may order delivery of 

property, or payment, by gar- 
nishee. 

219. When plaintiff may proceed 

against garnishee. 

220. Final judgment a^iiist gar- 

221. Effect of judgment for defend- 

ant. 

222. Proceedings after judgment for 

plaintiff. 

223. Court may compel delivery of 

attached proi)erty to sheriff. 

224. Ma^ order sheriff to repossess 

hmiself. 

225. Question of priority may be re- 

ferred, when. 

GENERAL PROVISIONS. 

226. Effect of death of defendant. 

227. Additional security by plaintiff. 

228. Motion to discharge attachment. 

229. Plaintiff may oppose. 

ATTACHMENTS IN CERTAIN ACTIONS. 

230. When action may be brought 

on claim before due and at- 
tachment issue, etc. 

231. Who may grant attachment; 

affidavit. 

232. Action dismissed, if attachment 

refused. 

233. Order to specify amount. 

234. Bond to be executed before or- 

der issues. 

235. Judgment not given until claim 

is due. 

236. What proceedings to regulate 

attachments granted by court 
or judge. 



(8989) §190. Oroonds. The plaintiff in a civil action for 
the recovery of money may, at or after the commencement 
thereof, have an attachment against the property of the de- 
fendant, and upon the grounds herein stated : Firsts When the 
defendant, or one of several defendants, is a foreign corpora- 
tion, or a non-resident of this state, (but no order of attachment 
shall be issued on the ground or grounds in this clause stated, 
for any claim other than a debt or demand arising upon con- 
tract, judgment or decree, unless the cause of action arose 
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wholly within the limits of this state, which fact must be estab- 
lished on the trial;) Second^ When the defendant, or one of 
several defendants, has absconded with intention to defraud his 
creditors; or. Third, Has left the county of his residence to 
avoid the ser\dce of summons; or, Fourth^ So conceals himself 
that a summons cannot be served upon him; or, Fiflhy Is about 
to remove his property, or a part thereof, out of the jurisdiction 
of the court, with the intent to defraud his creditors; or, Sixth, 
Is about to convert his property, or a part thereof, into money, 
for the purpose of placing it beyond the reach of his creditors; 
or. Seventh, Has property or rights in action, which he conceals; 
or. Eighth, Has assignea, removed or disposed of, or is about to 
dispose of, his property, or a part thereof, with the intent to 
defraud, hinder or delay his creditors; or, Ninth, Fraudulently 
contracted the debt, or fraudulently incurred the liability or 
obligations for which suit is about to be or has been brought; 
or, Tenth, Where the damages for which action is brought are 
for injuries arising from the commission of some felony or mis- 
demeanor, or the seduction of any female; or. Eleventh, When 
the debtor has failed to pay the price or value of any article or 
thing delivered, which by contract he was bound to pay upon 
delivery. [L. 1870, ch. 87, §4 ( § 190, as amended); took eflfect 
May 12, 1870.] 

An attachment against property can be had only in a civil action for the 
recovery of money at or after the commencement of the action, and by mak- 
ing and filing a proper affidavit of the plaintiff, his agent or attorney, show- 
ing the nature of the plaintiff's claim, that it is just, the amount which the 
affiant believes the plaintiff ought to recover, and the existence of one or 
more of the grounds for attachment mentioned in J 190 or { 230 of the code. 
Rullman v. Hulse, 33-670. 

In order to come within the provisions of this section allowing attach- 
ment for fiEiilure "to pay the price or value of any article or thing delivered, 
which by contract he was bound to pay upon delivery," there should not 
only be a contract between the parties that the property should be paid for 
on delivery, but the understanding and intention of the vendor that the 
property should be so paid for on delivery should continue down to the time 
when the property was actually delivered. Young v. Lynch, 30-209. 

Action under 2 230, and then attempt made to change it to bring it under 
{ 190. In an application for an order of attachment under § 230, el seg,, of 
the civil code, before the claim is due, if the order of attachment is not 
granted, then the action must be dismissed. And if the order of attaci - 
ment is granted, but should afterwards be set aside for the reason that the 
grounds therefor were not true, then the action should also be dismissed. 
Pierce v. Myers, 28-369. 

Of course an attachment cannot rightfully be issued before the action (< f 
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which it is only an incident) is commenced, -i^ * * The action was com- 
menced when the petition and precipe were filed, and when summons was 
issued. Dunlap v. McFarland, 25-491. 

The decision of 3-437 was declared in 1866, and in 1870 the legislature 
reenacted the section of the code of 1859 interpreted by that decision. 
Therefore it is not improper to say the law-making power of the state 
adopted the judicial construction given to the statute by the supreme court 
in 1866. Stone v. Boone, 24-341. 

Where one partner, before the adjustment of partnership accounts, 
brings an action against his copartner, he cannot maintain an attachment 
against the property of the defendant on the ground of the non-residence 
of the latter, unless the cause of action arose wholly within the limits of 
this state. Stone v. Boone, 24-337. 

Where a cause of action is founded upon a promissory note, a district 
court may obtain jurisdiction both of the subject-matter of the action and 
the parties to the suit, although the parties may be non-residents of this 
state, and although the cause of action may have arisen in another state. 
Payne v. Nat. Bank 16-147. 

When, at the time an action was instituted in the district court of Doug- 
las county, the defendant was a non-resident of and absent from the state, 
but had property in that county which plaintifif sought to reach by attach- 
ment, Mdj that the court had jurisdiction, and the property having been 
moved into Shawnee county before the levy of the attachment, might be 
regularly attached in that action by a levy thereon of an attachment in 
said latter county. Such attachment will take priority of one subsequently 
levied on the same property in a suit commenced in Shawnee county. 
Taylor v. Carney, 4-542. 

A resident of the state can become a non-resident only by leaving the state 
with the intention of becoming a non-resident. Ballinger v. Lantier, 
15-610. 

A party is entitled to an attachment only when certain facts exist, not^ 
when there is probable cause to believe they exist. If they do not exist, 
the attachment is wrongfully issued, and the party causing it to issue is 
liable for all the damages actually sustained. McLaughlin v. Davis, 14-169. 

Where an order of attachment is issued at the commencement of an 
action, and the clerk fixes the return day thereof at twenty days from its 
date, instead of within ten days, as prescribed by law, the order of attach- 
ment is not void for that reason, and the sheriff may serve the same at any 
time within ten days from its date. Smith v. Pay ton, 13-364. 

Non-resident defendants, when the attachment is issued, cannot have 
the same discharged, or an undertaking required from the plaintiff, by the 
defendants becoming residents. 1 arinier v. Kelley, 10-1^13. 

Objection that the affidavit says, "One of the above-named 'debtors* has 
absconded," etc., the statute reads ^'definddnt^ or one of several defendants ^'^ 
the point made by the objection is too tine. Ferguson v. Smith, 10-406. 

Trials by jury and attachments are both allowed in actions "for the re- 
covery of money," but it does not therefore follow that an attachment does 
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not lie in an action to foreclose a mechanic's lien. Gillespie v. Lowell, 
7-424. 

Where a party has assigned any portion of his property for the purpose 
of defrauding his creditors, such act will sustain an order of attachment 
issued against him on such grounds. Johnson y. Laughlin, 7-359. 

The affidavit to authorize the issue of an order of attachment must he 
made by the plaintiff, his agent or attorney. Where, without such an affi- 
davit, an order of attachment is issued, real estate seized, service made by 
publication, and judgment entered by defoult, there was no jurisdiction of 
the person or the property, and the entire proceedings will be set aside on 
motion. Manley v. Headley, 10-88. 

Where one of two contractors is a resident of the state, and the other is a 
non-resident, an attachment may be sued out and maintained against such 
non-resident. Jefferson Co. v. Swain, 5-382. 

(C L. 186S, 1199.) Original affidavit is defective and insufficient, (1) when 
it states plaintiff's claim so indefinitely that it cannot be understood there- 
from, whether the claim is on tort or contract; (2) if on tort, when it does 
not state that the cause of action arose wholly within the state; (3) when 
it does not state claim is just; (4 ) when it does not state the amount plain- 
tiff ought to recover. An amended affidavit that does not relate back to the 
time of filing the original affidavit, is defective, but a second amendment 
may be allowed. Robinson v. Burton, 5-294. 

(Code 1869, J 199.) Action for an accounting by partner against other part- 
ner. Held, That the action was not a demand ansing upon contract, within 
the meaning of { 199, and that therefore the plaintiff could not have attach- 
ment, if his application was founded solely on the ground of the non- 
residency of the defendant; but, aemble, the action being a civil action for 
the recovery of money within the meaning of that section, he might have 
■attachment on any other of the grounds enumerated therein, and on the 
ground in question, had he shown a promise express or implied to pay the 
balance claimed. Tread way v. Ryan, 3-437. 

[Code 1859f i 199.) The officer in his return of an order of attachment, 
issued under 2 199, must show that he has attached, not the property of A. 
B., or 0. D., but of the defendant. Repine v. McPherson, 2-340. 

Where an attachment is granted on an affidavit, in which the grounds 
mentioned in { 199 (code 1859) are positively stated, it is a ministerial and 
not a judicial act, and was properly authorized in J200 (code 1859) to be 
done by the derk of the district court, without conflicting with J 27 of the 
organic act. Reybum v. Brackett, 2-227. 

Affidavit which states " that affiant has reason to believe and does be- 
lieve," iq^gugcient Campbell v. Hall, McC.-53. i>M O^^/'^^^^'^*^ 

Attachment levied on partnership cattle, void in this aise, Russell v. 
Smith, 14-872. 

Chai^ of fraudulent disposition of property not sustained in this case. 
Robinson v. Melvin, 14-484. 

(4000) §19L Attachment Affidavit. An order of attach- 
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ment shall be made by the clerk of the court in which the action 
is brought, in any case mentioned in the preceding section, 
when there is filed in his office an affidavit of the plaintiff, his 
aeent or attorney, showing: Firsiy The nature of the plaintiff's 
claim; Second^ That it is just; Thirdy The amount which the 
affiant believes the plaintiff ought to recover; and, Fourth^ 
The existence of some one of the grounds for an attachment 
enumerated in the preceding section. 

If the claim was due when the action was brought, then the order of at- 
tachment ought to have been made by the clerk of the court in which the 
action was instituted, and not by the probate Judge. Buck v. Panabaker, 
32-468. 

The code requires that the affidavit for attachment shall shoWj not that it 
shall Jtate, that the plaintiff's claim is just. Wilkins v. Tourtellott, 28-838. 

Attorney may make affidavit in attachment. Baker v. Elnickerbocker, 
2^290. 

Unless the affidavit is filed by " the plaintiff, his agent or attorney," no 
order of attachment can rightfully issue. No presumption will relate back, 
and because a party is shown to be an agent when affidavit for publication 
is made, it will not be presumed that he was when the attachment was ob- 
tained. Manley v. Headly, 10-94. 

(L, 1865 J p, IS 1,) An original affidavit in attachment may be amended so 
as to state formally and definitely what is already stated therein inferen- 
tially and indefinitely. Burton v. Robinson, 5-287. 

Where a party has ii^signed any portion of his property for the purpose 
of defrauding his creditors, such act will sustain an order of attachment 
issued against him on such grounds. Johnson v. Laughlin, 7-359. 

Assignment in bankruptcy operates to dissolve only such attachments as 
were made within four months prior to the commencement of the bank- 
ruptcy proceedings, and only such as were levied upon property passing to 
the assignee, and does not dissolve attachments levied upon property re- 
maining the bankrupt's. Robinson v. Wilson, 15-595. 

Objection that the affidavit says, "One of the above-named debtors has ab- 
sconded," etc., the statute reads, '^defendant or one of several defendants.** The 
point made by objection is too fine. Ferguson v. Smith, 10-406. 

Affidavit which states, "that affiant has reason to believe, and does be- 
lieve," is ins ufficient. Campl>ell v. Hall, McC.-53. 

Where an attachment is granted on an affidavit in which the grounds 
mentioned in J 199, code 1859, are positively stated, it is a ministerial and 
not a judicial act, and was proi)erly authorized in J 200, code 1859, to be done 
by the clerk of the district court without conflicting with 1 27 of the organic 
act. Reyburn v. Brackett, 2-227. 

Original affidavit is defective when it does not show, (1) whether claim is 
on tort or contract; (2) if on tort, when it does not show that the cause of 
action arose in this state; (3) when it does not state claim is just; (4) when 
it does not show amount plaintiff ouj^ht to recover. 



96 ATTACHMBNT. §§ 192, 1 98. 

Amended affidavit that does not relate back to time of original affidavit^ 
is defective. Robinson v. Burton, 5-294. 

(4001) §192. Attachment; Bond. The order of attach^ 
ment shall not be issued by the clerk until an undertaking on 
the part of the plaintiff has been executed by one or more suf- 
ficient sureties, approved by the clerk, and filed in [his] office, 
in a sum not exceeding double the amount of the plaintiff's 
claim, to the effect that the plaintiff shall pay to the defendant 
all damages which he may sustain by reason of the attachment, 
if the order be wrongfully obtained; but no undertaking shall 
be required where the party or parties defendant are all non- 
residents of the state or a foreign corporation. [L. 1870, ch. 87^ 
§ 5 (§192, as amended); took effect May 12, 1870.] 

In ordinary cases of attachment a bond is never required, where the de- 
fendant is a non-resident, whatever the grounds for the attachment may be; 
and where the attachment is allowed to secure a claim not yet due, the bond 
is required only "as in case of an ordinary attachment." Simon v. Stetter^ 
25-158. 

If the claim was due when the action was brought, then the order of at- 
tachment ought to have been made by the clerk of the court in which the 
action was instituted, and not by the probate judge. Buck v. Panabaker, 32- 
468. 

No bond will required on a suit on note executed out of the state by a 
non-resident in fiivor of a non-resident. Payne v. National Bank, 16-147, 

A resident of the state can become a non-resident only by leaving the 
state with the intention of becoming a non-resident. Ballinger v. Lantier, 
15-610. 

Non-resident defendants becoming residents, does not entitle them to have 
the attachment discharged, or an undertaking required jfrom plaintiff. Lari- 
mer V. Kelley, 10-313. 

Where an undertaking shows on the fiace that the sureties are residents of 
Chetopa, l^abette county, and the affidavit of their justification shows that 
said sureties justified in the state of Kansas, Labette county, this is suflicient 
pnma facie to show that the sureties reside in the state of Kansas. Fergu- 
son V. Smith, 10-402. 

(4002) §193. Order; Contents. The order of attachment 
shall be directed and delivered to the sheriff. It shall require 
him to attach the lands, tenements, goods, chattels, stocks, 
rights, credits, moneys and effects of the defendant in his 
county, not exempt by law from being applied to the payment 
of the plaintiff's claim, or so much thereof as will satisfy the 
plaintiff's claim, to be stated in the order as in the affidavit, and 
the probable costs of the action not exceeding fifty dollars. 

Land held by equity title may be attaehod. Bullone v. Hiatt, 12-100. 
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A judgment debtor can be held as garnishee of the judgment creditor in 
&yor of a creditor of the judgment creditor, where the two actions are in 
the same court Keith v. Harris, 9-388. 

{Code 1859, lt02.) The sheriff's return must show that he has attached 
the property of the defendant; not the property of A. B., or C. D., but of 
the defendant. Repine v. McPherson, 2-346. 

(4003) § 194. To Several (Tounties. Orders of attachment 
may be issued to the sheriffs of different counties, and several 
of them may, at the option of the plaintiff, be issued at the 
same time, or in succession; but only such as have been exe- 
cuted shall be taxed in the costs, unless otherwise directed by 
the court. 

(4004) §196. Betornable. The return day of the order of 
attachment, when issued at the commencement of the action, 
shall be the. same as that of the summons. When issued after- 
wards, it shall be twenty days after it issued. 

Order of attachment issued at the commencement of an action, and made 
returnable in twenty days, is not therefore void if served in time. Smith v. 
Payton, 13-365. 

EXECUTION AND RETURN THEREOF. 

f4005) §196. Order Executed. Where there are several 
oraers of attachment against the same defendant, they shall be 
executed in the order in which they are received by the sherift*. 

(4006) §197. Attachment; how Executed. The order 
of attacnment shall be executed by the sheriff, without delay. 
He shall go to the place where the defendant's property may 
be found, and declare that, by virtue of said order, he attaches 
said property at the suit of the plaintiff; and the officer, with 
two nouseholders, who shall be first sworn or affirmed by the 
officer, shall make a true inventory and appraisement of all 
the property attached, which shall be signed by the officer and 
householders, and returned with the order. 

{Code 1859, 1^06.) The sheriff's return must show that he has attached 
the property of the defendant ; not the property of A. B., or C. D., but of 
the defendant. Repine v. McPherson, 2-346. 

(4007) §198. The Same. When the property attached is 
real property, the officer shall leave with the occupant thereof, 
or, if there be no occupant, in a conspicuous place thereon, a 
copy of the order. Where it is personal property, and he can 

fet possession, he shall take the same into his custody, and 
old it subject to the order of the court. 
(4008^ §199. Possession; Property; Bond. The sherift* 
shall deliver the property attached to the person in whose pos- 
session it was found, upon the execution, by such person, in 

—7 
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the presence of the sheriff, of an undertaking to the plaintiff, 
with one or more sufficient sureties, resident in the county, to 
the effect that the parties to the same are bound, in double the 
appraised value thereof, that the property, or its appraised value 
in money, shall be forthcoming to answer the judgment of the 
court in the action; but if it shall appear to the court that any 
part of said property has been lost or destroyed by unavoidable 
accident, the value thereof shall be remitted to the person so 
bound. 

Where property is attached m the hands of a third person, and such third 
person, together with the defendant in the action, gives a iforthcoming bond 
to the plaintiff for the property, under { 199: Held, That such third person 
is not estopped from afterward claiming the property as his own, unless the 
property has been delivered to such third person or to the defendant by the 
oflScer, in pursuance of such forthcoming bond. Case v. Shultz, 31-96. 

Again, in attachment actions, the statute provides for two bonds — one a 
forthcoming bond, and another to discharge the attachment. (Civil code, 
?? 199, 213.) Now the forthcoming bond is in its nature very like the re- 
plevin bond. In each case it is a bond in lieu of the property. * * ♦ So 
that it would seem that it is generally true that, where the property is held 
by a party, under a bond given in an action, and conditioned for the re- 
delivery of the specific property, it is to be considered in cuttodia legis, the 
same as if the actual possession was with the officer. (22-322.) McKinney 
V. Purcell, 28-451. 

A forthcoming bond in attachment, running to the officer and not to the 
plaintiff in the attachment, is valid. Johnson v. Weatherwax, 9-76. 

In an action on an undertaking given by the defendant in an attachment 
case, to secure the release of the attached property, it is necessary to aver 
and show by the evidence that the attached property was restored to the de- 
fendant, or there can be no recovery on the undertaking. McGronigle v. 
Gordon, 11-167. 

(4009) §200. Oamishment. When the plaintiff, his agent 
or attorney, shall make oath, in writing, that he has good rea- 
son to, and does, believe that any person or corporation, to be 
named, has property of the defendant (describing the same) in 
his possession, or is indebted to him, he shall leave with such 
garnishee a copy of the order of attachment, with a written 
notice that he appear and answer, as provided herein. 

{Laws 1868, ch. 111, J 1.) That the earnings of a debtor who is a resident 
of this state for his personal services at any time within three months next 
preceding the issuing of an execution, or attachment, or garnishment process, 
cannot be applied to the payment of his debts when it is made to appear by 
the debtor's affidavit or otherwise that such earnings are necessary for the 
maintenance of a femily supported wholly or partly by his labor. The filing 
of the affidavit by the debtor or making proof as above provided shall be 
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conclusive, and it shall be the duty of the court in which such proceeding 
is pending to release all moneys held by such attachment or garnishee proc- 
ess immediately upon the filing of such affidavit or the making of sudi 
proof. 

Attorney may make affidavit in garnishment. Baker v. Knickerbocker, 
26-290. 

Befusal of partner to disclose to sheriff interest he has in property, about 
to be levied on under attachment against other partner, does not authorize 
sheriff to take them from the custody of party so refusing. There is ample 
remedy by garnishment. Russell v. Smith, 14-^374. 

A judgment debtor may be held as garnishee of the judgment creditor in 
&vor of a creditor of the judgment creditor, where the two actions are in 
the same court Keith v. Harris, 9-386. 

(4010) §201, Oamlshee Service. The copy of the order 
and notice shall be served upon the garnishee, as follows : If 
he be a person, they shall be served upon him personally, or 
left at his usual place of residence; if a corporation, they shall 
be left with the president or other head of the same, or the 
secretary, cashier or managing agent thereof. 

(4011) §202. Interrogatories; Oarnishment If the gar- 
nishee ao not reside in tne county in which action is brought, 
the plaintiff shall prepare written interrogatories, to be an- 
swered by the garnishee, a copy of which shall be served in 
the same manner as the order and notice. 

(4012) §203. DifTerent Attachments. Different attach- 
ments of the same property may be made by the same officer, 
and one inventory and appraisement shall be sufficient; and it 
shall not be necessary to return the same with more than one 
order. 

(4013) §204. Subsequent Attachments. Where prop- 
erty MS under attachment, it shall be attached under subse- 
quent orders, as follows : First, If it be real property, it shall 
be atached in the manner prescribed in section one hundred 
and ninety-eight Second, If it be personal property, it shall 
be attached as in the hands of the officer, and subject to any 
previous attachment. Third, If the same person or corpora- 
tion be made a garnishee, a copy of the order and notice shall 
be left with him in the manner prescribed in section two hun- 
dred and one. 

(4014) §205. Officer's Return. The officer shall return, 
upon every order of attachment, what he has done under it. 
The return must show the property attached, and the time it 
was attached; when garnishees are served, their names, and 
the time each was served, must be stated. The officer shall 
also return with the order all undertakings given under it. 
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{Code 1869, i£lS,) The return of the sheriff must show that he has at- 
tached the property of the defendant; not the property of A. B., or C. D., 
but of the defendant Repine v. McPherson, 2-346. 

(4015) §206. Time Property and Oarnishee Bound. An 

oraer of attachment binds the property attached from the time 
of service, and the garnishee snail stand liable to the plaintiff 
in attachment for all property, moneys and credits in his hands, 
or due from him to the defendant, from the time he is served 
with the written notice mentioned in section two hundred and 
one; but v»here property is attached in the hands of a bailee, 
his lien thereon shall not be affected by the attachment. 

The garnishment lien attaches when the garnishee is served with notice 
of garnishment. Fullam v. Abrahams, 29-727. 

The garnishment lien attaches when the garnishee is served with notice, 
and continues until the attachment is dissolved, or the plaintiff's claim is 
satisfied; and there is no provision for the determination of the extent, 
force, validity or priority of this kind of lien, in an action to foreclose a 
mechanic's hen. Indeed, the garnishee in such a case would have no 
adequate remedy except by the action of interpleader, and hence in such a 
case the action would lie. Board v. Scoville, 13-29. 

The attachment binds the interest of the debtor from the time the attach- 
ment is lev-ied. Bullene v. Hiatt, 12-101. 

A judgment debtor can be held as garnishee of the judgment creditor in 
favor of a creditor of the judgment creditor, where the two actions are in the 
same court. Keith v. Harris, 9-388. 

DISPOSITION OP ATTACHED PROPERTY. 

(4016) §207. Receiver; Bond. The court, or any judge 
thereof, during vacation, may, on application of the plaintiif, 
and on good cause shown, appoint a receiver, who shall take 
an oath faithfully to discharge his duty, and shall give an 
undertaking to the state of Kansas, in such sum as the court ' 
or judge may direct, and with such security as shall be ap- 
proved by the clerk of such court, for the faithful performance 
of his duty as such receiver, and to pay over all money and 
account for all property which may come into his hands by 
virtue of his appointment, at such times and in such manner 
as the court may direct. 

(4017) §208. Receiver; Duties, etc. Such receiver shall 
take possession of all notes, due bills, books of account, ac- 
counts and all other evidences of debt that have been taken, 
by the sheriff or other officer, as the property of the defendant 
in attachment, and shall proceed to settle and collect the same. 
For that purpose, he may commence and maintain actions in 
his own name as such receiver; but in such actions, no right 
of defense shall be impaired or alfected. 
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(4018) §209. Notice of Appointment; Eeeeiver. Snch 
receiver shall forthwith eive notice of his appointment to the 
persons indebted to the defendant in attachment The notice 
shall be written or printed, and shall be seryed on the debtor 
or debtors, by copy personally, or by copy left at the residence 
of the debtor or debtors; and from the date of such service, 
the debtors shall stand liable to the plaintiff in attachment for 
the amount of moneys or credits in their hands, or due from 
them to the defendant in attachment, and shall account there- 
for to the receiver. 

(4019) §210. Beceiver; Report. Such receiver shall, 
when required, report his proceedings to the court, and hold 
all moneys collected by him, and the property which may 
come into his hands, subject to the order of the court. 

(4020) §211. Sheriflf to Act as Receiver. Where a re- 
ceiver is not appointed by the court or a judge thereof, as pro- 
vided in section two hundred and seven, the sheriff or other 
officer attaching the property, shall have all the powers and 
perform all the duties of a receiver appointed by the court or 
a judge, and may, if necessary, commence and maintain ac- 
tions in his own name as such officer. He may be required to 
give security other than his official undertaking. 

(4021) §212. Orders Concerning Property. The court 
shall make proper orders for the preservation of the property 
during the pendency of the suit; it may direct a sale of prop- 
erty, when, because of its perishable nature, or of the costs of 
keeping it, a sale will be for the benefit of the parties. In 
vacation, such sale may be ordered by the judge of the court. 
The sale shall be public, after such advertisement as is pre- 
scribed for the sale of like property on execution, and shall be 
made in such manner and upon such terms of credit, with 
security, as the court or judge, having regard to the probable 
duration of the action, may direct. The proceeds, if collected 
by the sheriff, with all the money received by him from gar- 
nishees, shall be held and paid over by him, under the same 
requirement and responsibility of himself and sureties, as are 
provided in respect to money deposited in lieu of bail. 

(Interplea — see i^fya,) 
PROCEEDINGS UPON ATTACHMENT. 

(4022) §213. Bond to Discharge Attachment. If the 

defendant, or other person on his behalf, at any time before 
judgment, cause an undertaking to be executed to the plaintiff, 
by one or more sureties, resident in the county, to be approved 
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by the court, in double the amount of the plaintiff's claim, as 
stated in his affidavit, to the eftect that the defendant shall per- 
form the judgment of the court, the attachment in such action 
shall be discharged, and restitution made of any property 
taken under it or the proceeds thereof. Such undertaking 
shall, also, discharge the liability of a garnishee in such 
action, for any property of the defendant in his hands. 

Again, in attachment actions the statute provides for two bonds — one a 
forthcoming bond, and another to discharge the attachment (Civil code, 
JJ 199-213.) Now the forthcoming bond is in its nature very like the re- 
plevin bond. In each case it is a bond in lieu of the property. ♦ * So 
that it would seem that it is generally true that, where the property is held 
by a party, under a bond given in an action, and conditioned for the re- 
delivery of the specific property, it is to be considered in ctutodia legis, the 
same as if the actual possession was with the oificer. ( 22-322.) McKinney 
V. Purcell, 28^52. 

In addition to the right of the defendant to have an excessive levy under 
an attachment set aside, where property is taken in excess of the claim 
or damages alleged, he can obtain the discharge of all the property attached 
by the execution of an imdertaking to the plaintiff, with sufiicient sureties, 
in double the amount of the plaintiff's claim, conditioned that the defend- 
ant shall perform the judgment of the court. Tucker v. Green, 27-358. 

This action was upon the bond. It must stand upon the bond, or not at 
all. The sole object for giving the bond fidled, as the property was not re- 
stored. Therefore no recovery can be had upon it. (11-167.) Eddy v. 
Moore, 23-114. 

Where the defendant in attachment appeals from a justice's court, the 
attachment is thereby discharged, and the property should be delivered to 
the defendant St J. & D. C. E. R. v. Casey, 14-506. 

In an action on an undertaking given by the defendant in an attachment 
case, to secure the release of the attached property, it is necessary to aver, 
and show by the evidence that the attached property was restored to the de- 
fendant, or there can be no recovery on the undertaking. McGonigle v. 
Gordon, 11-174. 

(4028) §214. Bond Discharging; Vacation. The under- 
taking mentioned in the last section may, in vacation, be 
executed in the presence of the sheriflf having the order of at- 
tachment in his hands, or after the return of the order, before 
the clerk, with the same effect as if executed in court, the sure- 
ties in either case to be approved by the officer before whom 
the undertaking is executed. 

(4024) §216. Answer of Garnishee; Time. The gar- 
nishee shall answer as follows: If the order of attachment be 
returned during a term of the court, and ten days before the 
close thereof, he shall answer at that term, on a day to be 
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muned in the notice, not less than ten days from the date of 
service. If the order be returned during vacation, he shall an- 
swer on the first day of the next term after its return. If the 
garnishee reside out of the county in which the action is 
brought, he shall file written answers to the interrogatories 
served upon him within the time hereinbefore provided, which 
answer snail be sworn to, subscribed and certified in the same 
manner as an affidavit If he reside in the county in which 
the action is brought, he shall appear in court and be examined. 
A garnishee shall answer, under oath, all questions or inter- 
rogatories put to him touching the property, of every descrip- 
tion, of the defendant, in his possession or under his control, 
and shall disclose truly the amount owing by him to the de- 
fendant, at or after the service of notice, whether due or not; 
and in case of a corporation, any stock therein held by or for 
the benefit of the defendant, at or after the service of notice. 

A judgment debtor can be held as garnishee of the judgment creditor in 
favor of a creditor of the judgment creditor, where the two actions are in 
the same court. Keith v. Harris, 9-388. 

The plaintiflf cannot introduce any other evidence under this section than 
the answer of the garnishee, except by the consent of parties. Case v. In- 
gersoll, 7-37L 

(4025 ) §215a. Answer of Corporation. When any corpo- 
ration shall be notified to appear and answer as garnishee of any 
defendant, pursuant to sections 200, 201 and 202, of said chapter 
80, the answer, required to be made by such garnishee by sec- 
tion 215 of said chapter, shall not be required in any case in 
less than fifteen days from the service of the order and notice, 
and interrogatories, if any; and when neither the president or 
other head of such corporation, nor the secretary, cashier, or 
managing agent thereof, shall reside or live, or keep his office 
or place of business in the county where the action is pending, 
the answer of such garnishee shall not be required in less than 
thirty days from the service of the order and notice, and inter- 
rogatories, if any. [L. 1870, ch. 87, §6; took effect May 12, 
1870.] 

(4026) §216. Garnishee Pay Money into Court. A gar- 
nishee may pay the money owing to the defendant by him to 
the sheriff having the order of attachment, or into court. He 
shall be discharged from liability to the defendant for any 
money so paid, not exceeding the plaintiff's claim. He shall 
not be subject to costs, beyond those caused by his resistance of 
the claim against him ; and if he disclose the property in his 
hands, or the true amount owing by him, and deliver and pay 
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the same, according to the order of the court, he shall be al- 
lowed his costs. 

(4027) § 217. Failure to Answer. If the garnishee do not 
answer, as required by section two hundred and fifteen, the 
court may proceed against him by attachment, as for a contempt. 

(4028) §218. Possession; Delivery; Favment. If the 

garnishee answer, and it is discovered, on his examination, 
that, at or after the service of the order of attachment and 
notice upon him, he was possessed of any property of the de- 
fendant, or was indebted to him, the court may order the de- 
livery of such property and payment of the amount owing by 
the garnishee into the court; or the court may permit the gar- 
nishee to retain the property or the amount owing, upon the 
execution of an undertaking to the plaintiflT, by one or more 
sufficient sureties, to the eflect that the amount shall be paid or 
the property forthcoming, as the court may direct. 

The plaintiff cannot introduce any other evidence under this section than 
the answer of the garnishee, except by the consent of parties. Case v. In- 
gersoll, 7-371. 

(4029) §219. Action against Garnishee. If the gar- 
nishee fail to answer, or if he answer and his disclosure is not 
satisfactory to the plaintiff*, or if he fail to comply with the or- 
der of the court to deliver the property and pay the money 
owing into court, or give the undertaking required in the pre- 
ceding section, the plaintiff may proceed against him in an 
action, by filing a petition, in his own name, as in other cases, 
and causing a summons to be issued upon it; and thereupon 
such proceedings may be had as in other actions, and judgment 
may be rendered in favor of the plaintiff, for the amount of 
property, and credits of every kind, of the defendant, in the 
possession of the garnishee, and for what shall appear to be 
owing by him to the defendant, and for the costs of the pro- 
ceedings against the garnishee. K the plaintiff proceed against 
the garnishee by action, for the cause that his disclosure was 
unsatisfactory, unless it appear in the action that such dis- 
closure was incomplete, the plaintiff' shall pay the costs of 
such action. The judgment in this action may be enforced as 
judgments in other cases. When the claims of plaintiflfe in 
attachment are satisfied, the defendant in attachment may, on 
motion, be substituted as the plaintiff* in this judgment. 

The only remedy, if the answer of the garnii^hee under |$ 215 and 218 is 
unsatisiiiotory, is to sue the garnishee. Case v. Ingersoll, 7-372. 

(4030) §220. FinalJudgment. Final judgment shall not 
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be rendered against the garnishee until the action aeainst the 
defendant in attachment nas been determined; and if, in such 
action, judgment be rendered for the defendant in attachment, 
the garnishee shall be discharged and recover costs. If the 
plaintiff shall recover against the defendant in attachment, and 
the garnishee shall deliver up all the property, moneys and 
credits of the defendant in his possession, and pay all the 
moneys from him due, as the court may order, the garnishee 
shall be discharged, and the costs of the proceedings against 
him shall be paid out of the property and moneys so surren- 
dered, or as the court may think right and proper; and on 
final judgment against the garnishee, execution may be issued 
as in other cases. 

(4031) §22L Discharge of Attachment If judgment be 
rendered in the action for the defendant, the attachment shall 
be discharged, and the property attached, or its proceeds, shall 
be returned to him. 

(4032) §223. Jnd^ent, How Satisfied. If judgment be 
rendered for the plamtiff, it shall be satisfied as follows: So 
much of the property remaining in the hands of the ojQBcer, 
after applying the moneys arising from the sale of perishable 
property, and so much of the personal property and lands and 
tenements, if any, whether held by legal or equitable title, as 
may be necessary to satisfy the judgment, shall be sold by or- 
der of the court, under the same restrictions and regulations 
as if the same had been levied on by execution; and the 
money arising therefrom, with the amount which may be re- 
covered from the garnishee, shall be applied to satisfy the 
judgment and costs. K there be not enough to satisfy the 
same, the judgment shall stand, and execution may issue 
thereon for the residue, in all respects as in other cases. Any 
surplus of the attached property or its proceeds shall be re- 
turned to the defendant. 

After the rendition of the judprraent for plaintiff, an order for the sale of 
the attached property was properly made. Hummer v. Lamphear, 32-445. 

Where the attachment was levied on a quarter-section of land, which tract 
was appraised as a whole, and on process thereafter for the collection of 
the judgment for costs one-quarter of said quarter-section was levied upon 
and separately appraised and sold, said last-mentioned tract being amply 
sufficient to satisfy such judgment: Held, That neither the failure to sell the 
entire tract taken on the attachment order, nor the subsequent appraisement 
of the one-fourth part by itself, nor the sale conformably to such last ap- 
praisement, was a defect which could be taken advantage of in a collateral 
attack. Merwin v. Hawker, 31-222. 
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Would a siiiiple money jtidgment^ nnacoompanied by any order for the 
sale of ihe attached property, be a niUlity? We think not The attachment 
is but an ancillary proceeding. If the defendant be served with process, ac- 
tion may go on to judgment whether the attachment stand or fiedL The al- 
legations in the affidavit for attachment present none of the issues of the 
case. The affidavit itself is no pleading. The order of sale is technically no 
part of the judgment The code provides that if judgment be rendered for 
the plaintiff, it shall be satisfied by a sale of the property under the order of 
the court Rapp v. Kyle, 26-92. 

As the proceedings to enforce the lien for rent by action and attachment 
are the same as in other actions of attachment, the costs followed the judg- 
ment, and no error was committed in ordering the proceeds of the attached 
property to be applied to satisfy the costs as well as the judgment Ck)nwell 
V. Kuykendall, 2^709. 

The objection to the petition is fatal to the judgment in this: That while 
it ia flilly alleged that H. and O. recovered a judgment against S., and that 
the defendants failed to return the wheat described in the forthcoming 
bond, it nowhere states that the court made any order to sell the attached 
property. Until such order was made, the parties executing the bond were 
not required to deliver the attached property to the sherifl^ nor to any other 
party. Fisher v. Haxtun, 26-156. 

(4033) §228. Delivery of Attached Property. The 

court may compel the delivery to the sheriflT, for sale, of any 
of the attached property for which an undertaking may have 
been given, and may proceed summarily, on such undertaking, 
to enforce the delivery of the property, or the payment of such 
sum as may be due upon the undertaking, by rules and attach- 
ments, as in cases of contempt. 

In 24 Kas. 580, we held that the execution of a forthcoming bond does 
not operate as a release of the attachment Hen; that the object of the bond 
is to insure the safe keeping and faithful return of the property to the offi- 
cer, if its return shaU be required. Now such a return is not required, un- 
less the court shall order the property, or a part thereof, to be sold to satisfy 
the judgment. In the absence of any allegation, in a petition upop a forth- 
coming bond, of any order for the sale or return of the attached property, 
no recovery can be had. Fisher v. Haxtun, 26-157. 

(4034) §224. PoBsession by Sheriff. The court may or- 
der the sheriff to repossess himself, for the purpose of selling 
it, of any of the attached property, which may have passed 
out of his handsy without having heen sold or converted into 
money; and the sheriff shall, under such order, have the same 
power to take the property as he would have under an order 
of attachment. 

(4085) §226. Beference for Priority. Where several 
attachments are executed upon the same property, or the same 
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persons are made garnishees, the court, on motion of any of 
the plaintiffs, may order a reference, to ascertain and report 
the amounts and priorities of the several attachments, or may 
determine any such amount and priorities without such refer- 
ence. 

GENERAL PROVISIONS. 

(4086) §226. Death of Defendant. From the time of 
the issuing of the order of attachment, the court shall be 
deemed to have acquired jurisdiction and to have control of 
all subsequent proceedings under the attachment; and if, after 
the issuing of tne order, the defendant, being a person, should 
die, or a corporation, and its charter should expire by limita- 
tion, forfeiture or otherwise, the proceedings shall be carried 
on; but in all such cases, other than where the defendant was 
a foreign corporation, his legal representatives shall be made 
parties to the action. 

Now, if the attachment was properly issued, and the ofl5cer in feet took 
poeeeseion of the property, we are inclined to think that the feilure to leave 
with the occupant or on the place a copy of the order, is a mere irregularity, 
and not a fetal defect. At any ^rate, if the officer did in feet so leave the 
order, the return may he so amended as to state the feet, and thus all ques- 
tion removed as to the regularity of service. Wilkins v. Tourtelott, 28-835. 

(4087) §227. Additional Security. The defendant may, 
at any time before judgment, after reasonable notice to the 
plaintiff, move the court for additional security on the part of 
the plaintiff; and if, on such motion, the court is satisfied that 
the surety in the plaintiff's undertaking has removed from this 
state, or is not sufficient for the amount thereof, it may vacate 
the order of attachment and direct restitution of any property 
taken under it, unless, in a reasonable time, to be fixed by the 
court, sufficient security be given by the plaintiff. 

(4088) §228. Motion to Discharge Attachment. The 

defendant may, at any time before judgment, upon reasonable 
notice to the plaintiff, move to discharge an attachment, as to 
the whole or part of the property attached. 

Where, upon a motion to dlHcharge an attachment, afRdavita are read 
and oral evidence is submitt^^d tending to prove all the facts necessary to 
sustain the attachment, and thereupon the court refuses to grant such 
motion, a reviewing court will not disturb such ruling. TJrquhart v. Smith, 
6-447. 

The statute authorising the discharge of attachments does not create any 
limitation upon the reasons or groundis for the discharge of attachments, or 
intimate that there is any such limitation. Rullman v. Hulse, 33-671. 
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This Bection authorizea the defendant at any tune before judgment, upon 
Teasonable notice to the plaintiff, to move discharge of an attachment as to 
the whole or part of the property-attached. Under this section, the defend- 
ant may make his application for a discharge or a dissolution of the attach- 
ment as soon as reasonable notice thereof can be given to the plaintiff. 
Quinlan v. Danford, 28-510. 

The decision of a motion made before a justice of the peace, to discharge 
from seizure certain property taken on attachment, on the ground that it is 
exempt, is not conclusive, and the question of exemption may be tried there- 
after in an action of replevin brought by the judgment debtor. Wataon v. 
Jackson, 24-442. 

When a motion to dissolve an attachment is made before the judge at 
chambers, it is not necessary that the motion be first filed with the clerk of 
the court. When an order of the district judge at chambers sustaining or 
dissolving an attachment is made, it, together with the motion, is then filed 
with the clerk of the court, and becomes a part of the record. Gillespie v. 
Lovell, 7-419. 

When a defendant files aflfidavits in support of his motion to dissolve an 
order of attachment, it is not error to permit the plaintiff to file affidavits in 
support of, and tending to establish the truth of the grounds upon which 
such order of attachment was issued. An affidavit to procure an attachment 
is not a pleading, and agents or attorneys making the same do not have to 
state why party himself did not verify it. Johnson v. Laughlin, 7-359. 

(4039) §229- Plaintiff May Oppose. If the motion be 
made upon affidavits, on the part of the defendant, or papers 
and evidence in the case, but not otherwise, the plaintiff may 
oppose the same by affidavits or other evidence, in addition to 
that on which the order of attachment was made. 

While affidavits are ordinarily the only testimony received upon motions, 
we suppose it is competent for the court, in its discretion and in furtherance 
of justice, to call the witnesses before it and have them examined and cross- 
examined orally in its presence. Tyler v. Saflford, 24-582. 

ATTACHMENTS IN CERTAIN ACTIONS. 

(4040) § 230. Debt not Due. Where a debtor has sold, con- 
veyed or otherwise disposed of his property, with the fraudulent 
intent to cheat or defraud his creditors, or to hinder or delay 
them in the collection of their debts, or is about to make such 
sale or conveyance or disposition of his property, with such 
fraudulent intent, or is about to remove his property, or a ma- 
terial part thereof, with the intent or to the effect of cheating 
or defrauding his creditors, or of hindering or delaying them 
in the collection of their debts, a creditor may bring an action 
on his claim before it is due, and have an attachment against 
the property of the debtor. 
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A motion to disBolye attachment may be made, if the attachment ia under 
i 230, and has not been granted by the court or judge. Bulhnan v. Hulse, 
33-671. 

This section does not apply to actions brought before justices of the peace. 
Lyons v. Insley, 32-176. 

A probate judge can only grant an order of attachment when the district 
judge is absent from his county, upon the grounds mentioned in { 230. Buck 
V. Panabaker, 32-467. 

Attachment under this section ; suit against sheriff for wrongful seizure 
and oppression; evidence of care. Dow v. Julian, 32-577. 

Attachment under this section is improperly issued to another county, un- 
less the court in which suit has been brought has jurisdiction of one of the 
parties to suit; and where an action was brought on a debt not due, and at- 
tachment only as to party out of the county and not as to the other joint 
obligor served in the county, held^ that the attachment was improperly is- 
sued. Rullman v. Hulse. 32-598. 

Whether waid S 230 of the civil code has any application to cases brought 
before a justice of the peace, is also at least doubtful. Connelly v. Woods, 
31-363. 

Action and attachment on note before due ; attachment sustained by evi- 
dence. Curtis V. Hoadley, 29-567. 

Action under 2 230, and then attempt made to change it so as to bring it 
under J 190. In an application for an order of attachment under § 230 et seq, 
of the civil code, before the claim is due, if the order of attachment is not 
granted, then the action must be disminsed, and if the order of attachment 
is granted, but should afterwards be set anitie, for the reason that the grounds 
therefor were not true, then the action should also be dismissed. Pierce v. 
Myers, 28-369. 

Where the aggregate indebtedness was more than equal to the value of 
all his proi)erty which was not exempt from execution, under such circum- 
stances, he undoubtedly had a right to make an asi^ignment for the benefit 
of his creditors. ♦ « « if the defendant acted in good faith in making 
the assignment, it is immaterial in this case whether he accomplished it or 
not. Harris V. Cappell, 28-120. 

(4041) §231. Who May Grant. The attachment author- 
ized by the last section may be grapted by the court in which 
the action is brought, or by the judge thereof, or, in his ab- 
sence from the county, by the probate judge of the county in 
which the action is brought; but before such action shall be 
brought, or such attachment shall be granted, the plaintiff, or 
his agent or attorney, shall make an oath in writing, showing 
the nature and amount of the plaintiff's claim, that it is just, 
when the same will become due, and the existence of some one 
of the grounds for attachment enumerated in the preceding 
section. [L. 1S83, ch. 12:i, §1 (§ 231, as amended); took effect 
April 5, 18S3.] 



1 1 ATTACHMENT. §§ 232-286. * 

ThiB section does not apply to actions brooght before Jnatioes of the peace. 
Lyons v. Insley, 32-176. 

The statute does not authorize a probate judge to grant an attachment, on 
Hie groand that a defendant has fraudulentiy contracted the debt, or fraudn- 
lently incurred the liability or obligation for which suit has been brought. 
Buck V. Panabaker, 32-467. 

Attorney may make affidavit in attachment on claims not due. Baker y. 
Knickerbocker, 25-190. 

Affidavit for attachment made before the clerk of the court, and signed 
*' W. W. C, Clerk," without giving title to his office in fhll, and without put- 
ting the seal of the court to the paper, does not render the attachment void. 
Simon v. Stetter, 25-156. 

(4042) §232, Attachment Befosed; Action Dismissed. 

If the court or judffe refuse to grant an order of attuchnient, 
the action shall be dismissed, but without pr^udice to a future 
action; and in all such actions, application tor an attachment 
must be made. 

(4043) §238. Order Allowing Attachment. The order 
of the court or jud^e granting the attachment shall specify the 
amount for which it is allowed, not exceeding a sum sufficient 
to satisfy the plaintiff's claim, and the probable costs of the 
action. 

(4044) §234. Bond for Attachment. The order of at- 
tachment, as granted by the court or judge, shall not be issued 
by the clerk until there has been executed, in his office, an un- 
dertaking, on the part of the plaintiff, as in case of any ordi- 
nary attachment. 

In ordinary cases of attachment a bond is never required where the de- 
fendant is a non-resident) whatever the ground for the attachment may be, 
and where the attachment is allowed to secore a claim not yet due, the bond 
is required only as in case of an ordinary attachment Simon v. Stetter, 
26-168. 

(4045) §236. Ho Judgment till Claim Due. The plain- 
tiff in such action shall not have judgment on his claim before 
it is due, but the proceedings on the attachment may be con- 
ducted without delay. 

As J 27, ch. 66, Laws 1879, authorizes the commencement of proceedings 
where the crop is heing removed from the leased premises, whether the rent 
be due or not, the action clearly was not prematurely commenced, and as 
the judgment was not rendered until after the notes had become due and 
payable, no error prejudicial to any party is perceptible. The judgment was 
not rendered until after the claim was due. Neifert v. Ames, 26-517. 

(4046) §286. Proceedings, How Regulated. The pro- 
<jeeding8 applicable to attachments issued by the clerk in ordi- 
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nary casee, shall regulate the attachment granted bj the ooort 
or judge, as fieur as applicable. 
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247. How enforced: disobedience, 

how punishea. 

248. Party enjoined may move for 

additional security. 

249. Affidavits may be read. 

250. Motion to vacate or modify in- 

junction. 

261. plaintiff may oppose by affi- 
davits. 

252. Defendant may obtain iiigunc- 
tion upon an answer. 

258. Injunction to ei^oin illegal levy 
of tax, nuisance, etc 
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287. Iniunction, what is, and when 
allowed. 

238. May be granted, for what causes. 

239. When and by whom. 

240. Notice of time of hearing to be 

given. 

241. Party may be restrained until 

application decided. 

242. Bond to be executed. 
248. Contents of order, and its ser- 
vice. 

244. The same. 

245. Injunction operates, when. 

246. Application for, not to be- 

^nted by judge or court of 
inferior jtnisidiction, when. 

(4047) §287. Injunotion Defined. The injunction pro- 
vided by this code is a command to refrain from a particular 
Act It may be the final judgment in an action, or may be 
allowed as a provisioniU remedy, and, when so allowea, it 
shall be by order. The writ of injunction is abolished. 

The order for delivery under { 176 is ancillary. It is like an order of 
injunction, which may be the final judgment or a provisional remedy. 
Bachelor v. Walbum, 23-736. 

In an action for alimony, the court may restrain by injunction the disposi- 
tion of the husband's proi)erty pending the litigation. Jenness v. Cutler, 
12-517. 

(4048) §238. Cause for Injunction. When it appears, 
by the petition, that the plaintiff is entitled to the relief 
demanded, and such relief, or any part thereof, consists in 
restraining the commission or continuance of some act, the 
commission or continuance of which, during the litigation, 
would produce injury to the plaintiff; or when, during the liti- 
gation, it appears that the defendant is doing, or threatens, or 
IS about to do, or is procuring or suffering to be done, some 
act in violation of the plaintiff's rights respecting the subject 
of the action, and tending to render the judgment ineffectual, 
a temporary injunction may be granted to restrain such act. 
And when, during the pendency of an action, it shall appear, 
by affidavit, that the defendant threatens or is about to remove 
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or dispose of his property with intent to defraud his creditors^ 
or to render the judgment ineffectual, a temporary injunction 
may be granted to restrain such removal or disposition. It 
may, also, be granted in any case where it is specially author- 
ized by statute. 

Clerk and treasurer de facto hired school teacher. The director and the 
claimant of treasurer's office hired another, and the claimant of treasurer's 
office who was not in possession brought suit of quo warranto to obtain pos- 
session of the office. Pending said action of quo ivarrantOf an injunction will 
be granted to restrain the director and the two others acting with him fix>m 
interfering with said school. Brady v. Sweetland, 13-41. 

Judgment in this case not enjoined on account of laches and negligence of 
judgment debtor. Tutt v. Ferj^iison, 13-45. 

Affidavits presented by defendants on hearing of application for tempo- 
rary injunction, rebutting the alleo^ations of the petitioner, no injunction 
ought to be allowed. A. & N. R. R. v. Troy, 10-513. 

Temporary restraining order to prevent cutting down of telegraph poles,, 
until it is shown whether or not plaintiff had the right of way, should have 
been continued. St. J. & D. C. R. R. v. Dryden, 11-186. 

Injunction granted in favor of lot owner abutting on court-house square, 
preventing sale of any part of the square. Commissioners v. Lathrop, 9^69. 
A judgment debtor may be held as garnishee of the judgment creditor in 
favor of a creditor of the judgment creditor, where the two actions are in the 
same court. And in such a case injunction will lie in favor of the judgment 
debtor, to restrain the collection of the judgment x)ending the garnishment 
proceedings. Keith v. Harris, 9-386. 

Injunction will not lie to restrain the commission of a pure, simple and 
naked trespass. Gulf R. R. v. Wheaton, 7-232. 

Party holding state bond which may be impaired, may enjoin illegal use 
of sinking fund. Graham v. Horton, 6-343. 

A person against whom no illegal tax has been assessed or levied cannot, 
by injunction, restrain the collection of an illegal tax against another person. 
Gulf R. R. v. Wheaton, 7-232. 

Party borrowing money from bank, on a loan prohibited by law, may not 
retain the money and at same time enjoin the bank from negotiating the se- 
curities. Elder v. Bank, 12-238. 

Where, ailer county-seat election, and mandamus proceedings are pend- 
ing to compel certain officers to remove to new county seat, and such judg- 
ment is brought to supreme court and alTirmed, and while such proceedings 
are pending a new election is held and the other place receives a majority of 
the votes: Heldj An injunction to restrain the execution of the judgment 
will be allowed. Scott v. Paulcn, 15-102. 

Improper use of school house may be enjoined. Spencer v. School Dis- 
trict, 15-259. 

Injunction refui«ed to roj^train officer from selling property under execu- 
tion in this case. Jaedick<» v. Putrie, 15-287. 
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Preliminary injunction is not a matter of strict right Its issue rests with 
the sound discretion of the judge. Olmstead v. Koester, 14-463. 

A temporary injunction to restrain county and state treasurer fix)m pay- 
ing interest on railroad bonds does not authorize injunction in behalf of 
railroad to enjoin tax to pay interest on said bonds. L. L. & G. R. R. v. 
Olemmans, 14-82. 

Judges have considerable discretion in granting or refusing temporary in- 
junction- Wood V. Millspaugh, 15-14. 

Preliminary injunction refused, to restrain enforcement of judgment of 
removal of mill-dam — party obtaining decree being able to pay damages — 
the question having been litigated as to dam being nuisance. Akin v. Davis, 
14-143. 

On application for temporary injunction, where notice has been given to 
the defendant, he may, before answer filed, introduce any legal evidence to 
show that the injunction should not be granted. Stoddart v.Vanlaningham, 
14-18. 

It is often the duty of the court to reftise a preliminary injunction, if it 
appear doubtfhl what may be the fisu^ts established on the final hearing, and 
the right of the plaintiff is not likely to suffer serious injury imless imme- 
diately enforced. Conley v. Flening, 14-381. 

Injunction refused landlord, in effort to restrain unauthorized use of 
premises, by party in possession. Careful reflection convinces us that 
equity will be permitted to interfere to restrain a use, if at all, only when 
the use is illegal. Bodwell v. Crawford, 26-295. 

One of the most essential prerequisites for a final injunction is, that all 
persons interested in the subject-matter and result should be made par- 
ties. State V. Anderson, 5-114. 

The defendant has no right to erect and maintain a building on land 
owned and in the actual posKession of plaintiff, and the erection of such 
building is a trespass of a character to authorize equitable relief. (25-67; 
23-637.) Long v. Kasebeer, 28-239. 

(4049) §239. When and by Whom Injunction Granted. 

The injunction may be granted at the time of commencing the 
action, or any time afterwards, before judgment, by the district 
court, or the judge thereof, or, in his absence from the county, 
by the probate judge, upon its appearing satisfactorily to the 
court or judge, by the aiEdavit of the plaintiiF or his agent, 
that the plaintiff is entitled thereto. 

Attorney may make affidavit for injunction. Baker v. Knickerbocker, 
25-290. 

When a petition is alno used as an affidavit, and as evidence in an in- 
junction suit, it must state the facts with all that fullness of detail required 
in affidavits and depositions. (4-124.) Center Township v. Hunt, 1(M37. 

Refusal of a preliminary injunction, restraining sheriff from destroying 
dam in pursuance of a decree, not error, though plaintiff in the injunction 
suit was not a party to decree. Akin v. Davis, 14-143. 
—8 
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Judge at chambers may try for contempt State y. Cutler, lS-134. 

District judge may be absent firom his county even while his term of 
court is adjourned over for a day, and the term may still be a continuous 
one. State v. Montgomery, 8-359. 

Verified petition, in this case, not sufficient to be read as an affidavit. 
The legal requirements of an affidavit defined. Atchison v. Bartholow, 
4-138. 

(4050) §240. Notice for Injunction. If the court or 
judge deem it proper that the defendant, or any party to the 
suit, should be heard before granting the injunction, it may 
direct a reasonable notice to be given to such party to attend 
for such purpose, at a specified time and place, and may, in the 
meantime, restrain such party. 

(4051) §241. Bestraining Order. An injunction shall not 
be granted against a party who has answered, unless upon no- 
tice; but such party may be restrained until the decision of the 
application for an injunction. 

(4052) §242. Bond for In junction. No injunction, unless 
otherwise provided by special statute, shall operate, until the 

Earty obtaining the same shall give an undertaking, executed 
y one or more sufficient securities, to be approved by the 
clerk of the court granting such injunction, in an amount to 
be fixed by the court or judge allowing the same, to secure to 
the party injured the damages he may sustain, if it be finally 
decided that the injunction ought not to have been granted. 

Suit will not lie on this bond, even after dissolution of injunction, until 
after final trial and judgment in the suit. Brown v. Galena Mining Co., 
32-530. 

A judgment adverse to the plaintiflf, on the merits of the action, is a 
final decision that the injunction ought not to have been granted; and 
whether a formal order dissolving it be entered or not, a right of action 
accrues on the bond. Fox v. Hudson, 20-249. 

(4053) §243. Order and Service of Injunction. The or- 
der of injunction shall be addressed to the party enjoined, shall 
state the injunction, and shall be issued by the clerk. Where 
the injunction is allowed at the commencement of the action, 
the clerk shall indorse upon the summons " Injunction allowed," 
and it shall not be necessary to issue the order of injunction, 
nor shall it be necessary to issue the same where notice of the 
application therefor has been given to the part^ enjoined. The 
service of the summons so indorsed, or the notice of an applica- 
tion for an injunction, shall be notice of its allowance. 

(4054) §244. Service; Injunction. Where the injunction 
is allowed during the litigation, and without notice of the ap- 
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plication therefor, the order of injanction shall be issued, and 
the sheriff shall forthwith serve tiie same upon each party en- 
joined, in the manner prescribed for serving a summons, and 
make return thereof without delay. 

(4055) §245. Injunction Binding. An injunction binds 
the party from the time he has notice thereof, and the under- 
taking required by the applicant therefor is executed. 

(4056) §246. When Not Granted. No injunction shall 
be granted by a judge, after a motion therefor has been over- 
ruled on the merits of the application, by his court; and where 
it has been refused by the court in which the action is brought, 
or a judge thereof, it shall not be granted to the same appli- 
cant, by a court of inferior jurisdiction, or any judge thereof. 

(4057) §247. Disobedience of Injunction. An injunc- 
tion granted by a judge, may be enforced as the act of the court. 
Disobedience of any injunction may be punished as a contempt, 
by the court or any judge who might have granted it in vaca- 
tion. An attachment niay be issued by the court or judge, 
upon being satisfied, by affidavit, of the breach of the injunc- 
tion, against the party guilty of the same, and he may be re- 
quired, in the discretion of the court or judge, to pay a fine not 
exceeding two hundred dollars, for the use of the county, to 
make immediate restitution to the party injured, and give fur- 
ther security to obey the injunction; or, in 'default thereof, he 
may be committed to close custody, until he shall fully comply 
with such requirements, or be otherwise- legally discharged. 

The proceeding for the violation of an injunction is a summary proceed- 
ing, and the charge may he tried upon the original affidavit filed in such « 
proceeding, and not upon any formal pleadings. State v. Graham, 13-136. 

Qusere: Is a party entitled to a jury? State v. Graham. 13-136. 

(4058 ) § 248. Additional Security. A party euj oined may, 
at any time before judgment, upon reasonable notice to the 
party who has obtained the injunction, move the court for ad- 
ditional security; and if it §ppear that the surety in the under- 
taking has removed from the state, or is insufficient, the court 
may vacate the injunction, unless, in a reasonable time, suffi- 
cient security is given. 

(4069) §249. Evidence; Affidavits. On the hearing of 
an application for an iniunction, each party may read affidavits. 
All affidavits shall be hied. 

(4060) §250. Motion to Vacate or Modify. If the in- 
junction be granted without notice, the defendant, at any time 
before the trial, may apply, upon notice, to the court in which 
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the action is brought, or any judge thereof, to vacate or modify 
the Bame. The application may be made upon the petition and 
aflBdavits upon which the injunction is granted, or upon affi- 
davits on the part of the party enjoined, with or without 
answer. The order of the judge, allowing, dissolving or modi- 
fying an injunction, shall be returned to the office of the clerk 
of the court in which the action is brought, and recorded and 
obeyed, as if made by the court. 

Where a preliminary injunction has been granted without notice, a 
motion to dissolve may, upon notice, be made at any time before the trial, 
and this notwithstanding a demurrer has been previously filed. Challiss v. 
Commissioners, 15-49. 

Injunction will not lie where petition fails to show any right to bring 
the suit, or any interest in the result. Henderson v. Marcell, 1-137. 

(4061) §251. Oppose bv Affidavits. If application be 
made upon affidavits, on the part of the defendant, but not 
otherwise, the plaintiff may oppose the same, by affidavits or 
other evidence, in addition to that on which the injunction was 
granted. 

(4062) §252. Injunction Obtained by Defendant. A de- 
fendant may obtain an injunction upon an answer, in the nature 
of a counter-claim. He shall proceed in the manner hereinbe- 
fore prescribed. 

(4063) §253. Enjoining Nuisance; Tax. An injunction 
may be granted to enjoin the illegal levy of any tax, charge or 
assessment, or the collection of any illegal tax, charge or as- 
sessment, or any proceeding to enforce the same; and any 
number of persons whose property is affected by a tax or as- 
sessment so levied, may unite in the petition filed to obtain 
such injunction. An injunction may be granted in the name 
of the state to enjoin and suppress the keeping and maintaining 
of a common nuisance. The petition therefor shall be verified 
by the county attorney of the proper county, or by the attorney 
general, upon information and belief, and no bond shall be re- 
quired. [L. 1885, ch. 153, §1 (§253, as amended); took effect 
March 17, 1885.] 

Poflsibly said section may be applicable in some cases, for the purpose of 
enjoining the kind of taxes sought to be enjoined in this case; but even if 
it is, it does not authorize all the present plaintiffs to join in the present 
action. It authorizes only such persons to join in an action as have prop- 
erty affected by the same illegal tax. ( 12-140.) McGrath v. Newton, 29-371. 

Levy of taxes made outside the state, tax will be enjoined. Commission- 
ers V. Barker, 25-258. 

Private person whose property is not affected, cannot obtain an injunction 
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to prevent collection of tax. Any number of persons affected by an illegal 
tax may unite as plaintiflfe. The court wmnot restrain the collection of taxes 
as to any person not a party and who does not ask. Bridge Co. v. Coiunii:*- 
fiioners, 10-326. 

Any number affected may join as plaintiffs. Gilmore v. Norton, 10-503. 

{Oen. StaL) The remedy of injunction will not lie to restrain the collec- 
tion of a tax for mere irregularities. The failure of the township assessors to 
meet and agree upon an equal basis of \'aluation, is a mere irregularity. An 
excessive levy, where the excess is only slight, is a mere irregularity. Smitli 
V. Commissioners, 9-300. 

{Gen. StaL) A county board has no authority, arbitrarily, to increase the 
assessment of a citizen on his personal property, without notice, or evidence, 
or opportunity given to the taxpayer to be heard; and the taxes levied on 
such assessment, so far as they exceed a just amount, may be enjoined. 
Commissioners v. Lang, 8-287. 

{Gen. Stat.) If the tax is illegal, injunction is no doubt the proper rem- 
edy. Parker v. Winsor, 5-366. 



Article 13— RECEIVERS AND OTHER PROVISIONAL REMEDIES. 



SEC. 

254. Appointment of receiver. 

255. "VV ho shall not b<» api>ointed. 

256. Oath and undertakmg. 

257. Powers of receiver. 

258. Investment of funds. 



259. Disposition of proper t y in hands 
of trustee. 

260. Disobedience of order of court 
under this article, how pun- 
ished. 

(4064 ;) §264. Appointment of Receiver. A receiver may 
be appointed by tne supreme court, the district court, or any 
judge of either, or in the absence of said judges from the county, 
by the probate judge : First, In an action by a vendor to vacate 
a fraudulent purchase of proj)erty, or by a creditor to subject any 
property or fund to his claim, or between partners or others 
jointly owning or interested in any property or fund, on the 
application ot the plaintiff, or of any party whose right to or 
interest in the property or fund, or the proceeds thereof, is 
probable, and where it is shown that the property or fund is in 
danger of being lost, removed or materially injured. Second, 
In an action by a mortgagee for the foreclosure of his mortgage 
and sale of the mortgaged property, where it appears that the 
mortgaged property is in danger of being lost, removed or 
materially injured, or that the condition of the mortgage has 
not been performed, and that the property is probably msuffi- 
cient to discharge the mortgage debt. Third, After judgment, 
to carry the judgment into effect. Fourth, After judgment, to 
dispose of the property according to the judgment, or to pre- 
serve it during the pendency of an appeal, or in proceedings 
in aid of execution, when an execution has been returned un- 
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satisfied, or when the judgment debtor refuses to apply hift 
property in satisfaction of the judgment. Fifths In the cases 
provided in this code, and by special statutes, when a corpora- 
tion has been dissolved, or is insolvent, or in imminent danger 
of insolvency, or has forfeited its corporate rights. Sixths In 
all other cases where receivers have heretofore been appointed 
by the usages of the courts of equity. 

The grounds for the appointment of a receiver need not be incorporated 
into the pleadings. It is enough if the latter disclose a case of the class in 
which receivers may be appointed, and the special reasons therefor may be 
set out on a motion. Hottenstein v. Conrad, 9-435. 

Partner in possession refusing other partner control, and refusing to ac- 
count, receiver should be appointed. Hottenstein v. Conrad, 9-435. 

(4065) §255. Ineligible Receiver. No party, or attorney, 
or person interested in an action, shall be appointed receiver 
therein. 

(4066 ) § 256. Oath and Bond. Before entering upon his 
duties, the receiver must be sworn to perform them faithfully, 
and with one or more sureties, approved by the court or judge, 
execute an undertaking to such person, and in such sum as the 
court or judge shall direct, to the effect that he will faithfully 
discharge the duties of receiver in the action, and obey the 
orders of the court therein. 

(4067) §257. Receiver; Powers. The receiver has, under 
the control of the court, power to bring and defend actions in 
his own name, as receiver; to take and keep possession of the 
property, to receive rents, collect debts, to compound for and 
compromise the same, to make transfers, and generally to do 
such acts respecting the property as the court may authorize. 

The ordinary rules applicable to granting leave to parties to file answers 
do not prevail in cases of receivers, and neither the code nor the practice of 
courts of equity authorized him to file «n answer in this case without first 
applying to the court and obtaining its consent. Patrick v. Eells, 30-687. 

In an action, the defendant answered that after suit he had been gar- 
nisheed in another case, in same court, wherein a receiver was plaintiflf and 
this plaintiff was defendant; held to be a good answer. McDonald v. Car- 
ney, 8-24. 

(4068) §258. Funds. Funds in the hands of a receiver 
may be invested upon interest, by order of the court; but no 
sucn order shall be made, except upon the consent of all the 
parties to the action. 

(4069) §269. Disposition of Pr<^erty. When it is ad- 
mitted, by the pleading or examination of a party, that he haa 
in his possession or under his control any money or other 
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thing capable of delivery, which, being the subject of litiga- 
tion, is held by him as trustee for another party, or which 
belongs or is due to another party, the court may order the 
same to be deposited in court or delivered to such party, with 
or without security, subject to the further direction of the 
court 

(4070) §260. Disobedience; Contempt. Whenever, in 
the exercise of its authority, a court shall have ordered the de- 
posit or delivery of money or other thing, and the order is dis- 
obeyed, the court, besides ^punishing the disobedience as for a 
contempt, may mak.e an b^djar requiring the sheriff to take the 
money, or thine, and i!te^iki»tN)r deliver it, in conformity with 
the direction oi the court Jr * 



Article 14— LSSUES. 



SBC. 

261. Kinds of ismies. 

262. Issue of law. 



8KC* 

26.x Issue of fact. 

264. Issues of law and &ct. 



(4071) §26L Kinds. Issues arise on the pleadings, where 
a fact or conclusion of law is maintained by one party, and 
controverted by the other. They are of two kinds: Firsts Of 
law. Secondy Of fact. 

Where the record does not show the original petition, and there Was no 
answer to the amended petition, the supreme court cannot tell what the 
ia^ues were. Brooke ver v. Esterly, 12-149. 

On appeal from Justice's court, an answer having been filed there and no 
new pleadings filed, the court may limit the investigation to the ist^ues 
made by*the pleadings in the justice's court. Donnell v. Clark, 12-154. 

A general denial, as an answer to an action on a judgment, does not put 
in issue the irregularity of the proceedings on which the judgment was 
based, or the correctness of the judgment. The only inquiry that can be 
made on such an issue, when the judgment is offered in evidence, is, was 
such a judgment rendered, and had the court rendering it jurisdiction of 
the parties and the subject-matter? U. P. R. R. v. McCarty, 8-125. 

Where an instrument is set out in fUU in an answer, and its execution 
not denied under oath, no issue is raised as to its existence, and therefore 
there is no error in rejecting either the original or a copy, when offered in 
evidence. Washington Ins. Co. v. Haney, 10-525; Gulf R. R. v. Wilson 
10-105. 

The issues in a cause are those certain points controverted by the plead- 
ings, and such issues only are to be submitted to a jury. Wiley v. Keokuk» 
d-94. 

An answer which &ilB to raise any substantial issue, but expressly ad- 
mits the execution of the instrument sued upon and described in the petf- 
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tion to which such answer is directed, will not entitle a defendant to 
demand a jury for the assessment of damages, and in such case it is not 
error for the court to refuse such demand if made. Douglas v. Rhinehart, 
5-393. 

(4072) §262. Issue of Law. An issue of law arises upon 
a demurrer to the petition, answer or reply, or to some part 
thereof. 

Where no answer or demurrer is filed, no issue, either of fact or law, 
arises. Race v. Malony, 21-36. 

No witness shall be subpoenaed in any case while the cause stands upon 
issue of law. Clark v. White, 17-182. 

This section applied to J 306. An order setting aside a default judgment, 
and allowing defendant to answer, is not reviewable pending the suit. Mc- 
Cullough V. Dodge, 8-476. 

(4073) §263. Issue of Fact. An issue of fact arises: 
Firsts Upon a material allegation in the petition, controverted 
by the answer; or, Second^ Upon new matter in the answer, 
controverted by the reply; or, Thirds Upon new matter in the 
reply, which shall be considered as controverted by the defend- 
ant without further pleading. 

This section applied to J 306. An order setting aside a default judgment, 
and allowing defendant to answer, is not reviewable pending the suit. Mc- 
CuUough V. Dodge, 8-476. 

(4074) §264. Issue of Law and Fact. Issues, both of 
law and fact, may arise upon different parts of the pleadings 
in the same action. In such cases the issues of law must be 
first tried, unless the court otherwise direct. 



Article 15— TRIAL. 



SEC. 

265*. Trial, what is. 
206. Issues, how tried. 

267. The same. 

268. Separate trial between plaintiff 

and one of several defendants 
allowed, when. 

TRIAL BY JURY. 

269. Mode of summoning jury. 

270. Causes for challenge. 

271. Order in which parties chal- 

lenge; peremptory challenge. 

272. Vacancy to be filletl before fur- 

ther cnallenges. 

273. Talesmen to l>e selected, when. 

274. Oath of jury. 



275. Order of proceeding in the trial. 

276. Exceptions to instructions. 

277. View by ;iury. 

278. Deliberation of jury, how con- 

ducted. 

279. Admonition when jury permit- 

ted to separate. 

280. Jury may return to court for 

information. 

281. May be discharged, when. 

282. Case to be tried again, when. 

283. Rendering verdict. 

284. Verdict shall be written and 

signed by foreman- verdict 
defective in form, now cor- 
rected. 
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285. General and special verdicts. 

286. Kinds of verdicts to be ren- 

dered ; verdict to be filed. 

287. Special finding controls general 

verdict. 

288. Jury must assess amount of re- 

covery. 

TRIAL BY THB COUBT. 

289. Trial by jury waived, how. 

290. Finding by court, how to be 

stated. 

TB'AL BY BEPEREE8. 

291. When issues may be referred 

by consent. 

292. Court may direct reference, in 

what cases. 

293. Trial before referees, how con- 

ducted ; their powers and du- 
ties; judgment. 

294. Referees, how chosen. 

295. To sign exceptions. 

296. Reference in vacation, how 

made. 

297. Oath of referees. 

298. Compensation. 

EXCEPTIONS. 

299. Exception, what is. 

300. When to be taken. 

301. Must be stated, how. 

302. How taken when facts appear 

on record. 



303. How taken when facts do not 

appear on record ; to be signed 
by judge. 

304. Immaterial exceptions. 

305. Exceptions may be withdrawn, 

when. 

NEW TRIAL. 

306. New trial granted, for what 

causes. 

307. Not grante<i, for what causes. 

308. Application for new trial to be 

inade, when. 

309. How made ; certain causes to be 

sustained by atlidavits. 

310. Application may be made by 

petition, when ; proceedings. 

OENERAL PROVISIONS. 

311. Damages. 

312. Provisions respecting trials by 

jury applied to triafa by court 

313. Trial docket. 

314. Order in which cases are to hv 

tried. 

315. Triable, when. 

316. Continuance. 

317. Motion for continuance on ac- 

count of absent evidence, 
how made; continuance not 
granted when facta alleged in 
allidavit are admitted. 

318. Trial docket for use of bar. 



(4075) §265. Trial. A trial is a judicial examination of 
the issues, whether of law or fact, in an action. 

It has been the common practice in this state, in a case tried to the court 
without a jury, for the parties to produce their evidence and submit the 
case to the court at one term, and for the court to take the evidence and ar- 
guments under advisement to the next or succeeding term. This power is, 
we think, unquestionable, and in the very nature of things must inhere in 
the court, unless inhibited by statute. Tarpenning v. Cannon, 28-667. 

Not abuse of discretion to refuse jury trial in a divorce case. Carpenter 
v. Carpenter, 30-712. 

Where there are no issues there can be no trial. Race v. Malony, 21-36. 

(4076) §266. Issues, How Tried. Issues of law must be 
tried by the court, unless referred. Issues of fact arising in 
actions for the recovery of money, or of specific real or per- 
sonal property, shall be tried by a jury, unless a jury trial is 
waivea, or a reference be ordered, as hereinafter provided. 

A jury trial cannot be demanded as a matter of right in suits in equity. 
Woodman v. Davis, 32-347. 
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In divorce, this class of cases must be tried by the court, subject to its 
power to order any issue or issues to be tried by a jury, or referred, as pro> 
vided in the code. Carpenter v. Carpenter, 30-718. 

In a proceeding in the nature of an action to quiet title, a jury is not a 
matter of right. Bennett v. Wolverton, 24-288. 

In an action of replevin, party may have a jury. Watson v. Jackson, 
24-443. 

In an action to have a certain deed set aside, and to have the land men- 
tioned in such deed made subject to the payment of a certain judgment 
previously rendered in favor of the plaintiff and against one of the defend- 
ants, the defendants were not as a matter of right entitled to have the is- 
sues tried by a jury. McCardell v. McNay, 17-436. 

In action to contest a will, the parties are not as a matter of right enti- 
tled to a jury. Rich v. Bowker, 25-12. 

This was not an action for the recovery of moiiey, or of specific real or 
personal property, and a party is not entitled to a jury trial in any other 
kind of action. Sword v. Allen, 25-68. 

Suit by partner for accounting against his copartner; the issue as to the 
term and duration of the partnership may be submitted to one jury, a ref- 
erence may be had to state the account, and a submission to a second jury 
of damages under the partnership contract. Carlin v. Donegan, 15-495. 

First count stated cause oif action for injuries to mill-dam j in that jury 
may be had by either party. The second count stated cause of action for 
a perpetual injunction to restrain defendants from maintaining and con- 
tinuing said dam. The court had the right in its discretion to send the is- 
sues therein to a jury. Akin v. Davis, 11-591. 

Trials by jury, and attachments, are both allowed in "actions for the re- 
covery of money;" but it does not therefore follow that an attachment 
cannot be had in a foreclosure of mechanic's lien. Gillespie v. Lovell, 7- 
424. 

When the issues have been made up in a case, and when one of the 
parties has failed to appear at the trial, it is competent for the party who is 
present to submit the issues to the court for decision and judgment under 
'i 289. U. P. R. R. V. Homey, 5-341. 

In an action for a judgment on a note, and foreclosure of a mortgage se- 
curing it, and adjustment of the priority of the liens, on demand of defend- 
ant the issues should have been sent to a jury, no reference of the case 
having been made. (The case does not say what the issues were. — Tay- 
LOB.) Clemenson v. Chandler, 4-558. 

(4077) §267. Issues, How Tried. All other issues of fact 
shall be tried by the court, subject to its power to order any is- 
sue or issues to be tried by a jury, or referred as provided in 
this code. 

In action to contest a will, a jury is not a matter of right. Rich v. Bow- 
ker, 25-12. 

This is not an action for the recovery of money, or of specific real or 
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penonal property, and a party is not entitled to a jury trial in any other 
kind of action. Sword v. Allen, 25-68. 

Not abase of discretion to refuse jory in a divorce case. Carpenter t. 
Carpenter, 30-712. 

A jury trial cannot be demanded as a matter of right in suits in equity 
Woodman v. Dayis, 32-347. 

Many of the alleged errors are wholly without merit; for instance, the 
objection made to the court sending the issues to the jury for trial is un- 
tenable. (18-253.) Yeamans y. James, 27-212. 

In an equity case like this, involving many issues, as this does, the court 
has the power, without giving any reason therefor, to send any portion of 
the issues which it chooses to a jury to be tried, and to require the jury to 
make a separatate finding upon each of such issues; and the court may try 
the other issues in the case itself, or it may send them or any portion of 
them to another jury, or a referee, to be tried. (5-496.) Hixon v. George, 
1&-257. 

After a jury has found a verdict and returned it into court, but before it 
is announced, it is hardly a proper time to ask the court to require the jury 
to make certain special findings. Hairgrove v. Millington, 8-486. 

In all original proceedings the supreme court has power to send issues 
of fact to a jury for trial, whether as a matter of strict right either party is 
entitled to a jury trial or not. State v. Allen, o-214. 

(4078) §268. Separate Trial. A separate trial between 
the plaintiff and any or all of several defendants, may be 
allowed by the court, whenever justice will be thereby pro- 
moted. 

As this case was tried by the court without a jury, we see no special 
necef'sity or advantage of a separ.tto trial of the issues involved, and there- 
fore no abuse of discretion on the part of the court in refusing such separ- 
ate trials. Rice v. hedge, 26-169. 

The court is authorized to render a judgment against one of the defend- 
ants in ejectment, and leave the action to proceed against the other. Bur- 
ton V. Boyd, 7-30. 

TRIALS BY JURY. 

(4079) §269. Jury; Summoning. The general mode of 
summoning the jury is such as is or may be provided by law. 

In an action to contest a will, the parties are not, as a matter of right, 
entitled to have the issues tried by a jury, and therefore, when, in such a 
proceeding, certain issues of fact are submitted to a jury, the plaintiff has 
no legal right to demand that a jury render a general verdict. Rich v» 
Bowker,25-7. 

Injunction to restrain ii^ury to mill dam; jury not a matter of right. 
Sword V. AUen, 25-68. 

In an action in which the parties are entitled to a trial by jury, and 
where the parties have not waived a jury trial, it is error for the court to- 
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render a judgment upon the issues therein, except upon the verdict of a 
jury. Maduska v. Thomas, 6-153. 

Suit on note and mortgage; answer denies execution of the same and 
pleads usury, but is not verified ; the execution of the note and mortgage is 
not put in issue; and in such case the plaintiff need not produce the note 
and mortgage on the trial, nor the power of attorney under which they 
were executed. Gay lord v. Stebbins, 4-42. 

An answer which fails to raise any substantial issue, but expressly ad- 
mits the execution of the instrument sued upon and described in the peti- 
tion, will not entitle the defendant to demand a jury for the assessment of 
damages. Douglas v. Rhinehart, 5-393. 

In statutory and chancery proceedings, the legislature is competent to 
dispense with a jury. Kimball v. Connor, 8-415; Gillespie v. Lovell, 
7-424. 

In original proceedings the supreme court has power to send issues of 
fact to a jury for trial, whether as a matter of strict right either party is 
entitled to a jury trial or not. State v. Allen, 5-214. 

In an action for judgment on a note and foreclosure of a mortgage se- 
curing it, and adjustment of the priority of liens, on demand of defendant 
the issues should have been sent to a jury, no reference of the case having 
been made. Clemenson v. Chandler, 4-558. 

Where issue of payment on note and mortgage is made, party is en- 
titled to a jury. Cavanaugh v. Fuller, 9-233. 

(4080) §270. Causes for Challenging Jury. If there 
shall be impanneled, for the trial of any cause, any petit juror, 
who shall have been convicted of any crime which by law ren- 
ders him disqualified to serve on a jury; or who has been arbi- 
trator on either side, relating to the same controversy; or who 
has an interest in the cause; or who has an action pending be- 
tween him and either party; or who has formerly been a juror 
in the same cause; or who is the employer, employ 6, counselor, 
agent, steward or attorney of either party; or who is subpoe- 
naed as a witness; or who is of kin to either party; or any 
person who shall have served once already on a jury, as a tales- 
man on the trial of any cause, in the same court during the 
term, he may be challenged for such causes; in either of 
which cases the same shall be considered a principal challenge, 
and the validity thereof be tried by the court; and any petit 

I'uror who shall be returned upon the trial of any of the causes 
lereinbefore specified, against whom no principal cause of 
challenge can be alleged, may, nevertheless, be challenged on 
suspicion of prejudice against, or partiality for, either party, or 
for want of competent knowledge of the English language, or 
any other cause that may render him, at the time, an unsuita- 
ble juror; and the validity of such challenge shall be deter- 
mined by the court. 
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Person over sixty years of age is not incompetent if he chooses to waive 
his privilege. Moore v. Case, 10-288. 

A resident citizen and taxpayer of a city is incompetent to serve as a 
juror in an action wherein the city is sued to recover damages for personal 
injuries resulting in the death of the injured party. Gibson v. Wyan- 
dotte, 20-156. 

When a juror swean he has no previous knowledge of the case, the 
party is not bound to examine the record to find out if he did not serve 
upon a previous trial; new trial granted will not be set aside. Lane v. 
ScoviUe, 16-402. 

Where a technical disqualification is by statute ground for principal 
challenge of a juror, a juror must come within the very terms of the dis- 
qualification, or the challenge will be overruled. On a challenge for cause, 
if the trial judge is in doubt as to the impartiality of a juror, he should 
give the parties the benefit of the doubt, and excuse the juror. New trials 
should not be granted on account of partiality in juror, unless made plainly 
to appear. M. K. & T. R. R v. Hunkers, 11-223. 

It appears that after the juror had served as a talesman he had been 
called to serve as a regular juror for the term, in place of a juror excused ; 
the challenge should have been sustained. Wiley v. Keokuk, 6-103. 

(4081 ) § 271. Order of Challenge. The plaintiff first, and 
afterward the defendant, shall complete his challenges for 
cause. They may then, in turn, in the same order, have the 
right to challenge one juror each, until each shall have peremp- 
torily challenged three jurors, but no more. 

A party sljould not be allowed to decline to exercise his peremptory 
challenges in discharging supposed incompetent jurprs, and thereby to 
keep the question open as to their incompetency until after it is ascertained 
that the verdict is against him, and then to allow him to again raise the 
question as to competency. F. E. D. & W. R. R. v. Ward, 29-363. 

When this case was tried it was not error, under code 1862, to impannel 
the jury by placing twelve men in the box, and as each juror was called 
require each party to accept or challenge him for cause or peremptorily. 
Smith V. Brown, 8-609. 

(4082) §272. Vacancies in Jury. After each challenge, 
the vacancy shall be filled before further challenges are made; 
and any new juror thus introduced may be challenged for cause 
as well as peremptorily. 

(4083) §273. Talesmen. When the reciuisite number ot 
jurors cannot otherwise be obtained, the sheriff shall select 
talesmen to supply the deficiency from the bystanders, or the 
body of the county, as the court may direct. 

(4084) §274. Oath of Jury. The jury shall be sworn to 
well and truly try the matters submitted to them in the case in 
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hearing, and a true verdict give, according to the law and the 
evidence. 

The court permitting a reply to be filed after the jury sworn, it .ia not 
necessary that the jury should be resworn. Grant v. Pendery, 15-242. 

(4085) §276. Order of Procedure; Trial. When the jury 
has been eworn, the trial shall proceed in the following order 
unless the court for special reasons otherwise directs: Firsts 
The party on whom rests the burden of the issues may briefly 
state his case, and the evidence by which he expects to sustain 
it. Second^ The adverse party may then briefly state his de- 
fense, and the evidence he expects to ofter in support of it. 
Third, The party on whom rests the burden of the issues must 
first produce his evidence; after he has closed his evidence the 
adverse party may interpose and file a demurrer thereto, upon 
the ground that no cause of action or defense is proved. If 
the court shall sustain the demurrer, such judgment shall be 
rendered for the party demurring as the state of the pleadings 
or the proof shall demand. If the demurrer be overruled, the 
adverse party will then produce his evidence. Fourth, The 
parties will then be confined to rebutting evidence unless the 
court for good reasons in furtherance of justice permits them 
to offer evidence in their original case. Fifth, When the evi- 
dence is concluded and either party desires special instructions 
to be given to the jury, such instructions shall be reduced to 
writing, numbered, and signed by the party or his attorney 
asking the samp, and delivered to the court The court shall 
give general instructions to the jury, which shall be in writing, 
and be numbered, and signed by the judge, if required by 
either party. Sixth, When either party asks for special in- 
structions to be given to the jury, the court shall either give 
such instructions as requested, or positively refuse to do so; or 
give the instructions with a modification in such manner that 
it shall distinctly appear what instructions were given in whole 
or part, and in like manner those refused, so that either party 
may except to the instructions as asked for, or as modified, or 
to the modification, or to the refusal. All instructions given 
by the court must be signed by the judge, and filed together 
with those asked for by the parties as a part of the record. 
Seventh, After the instructions have been given to the jury, the 
cause may be argued. [L. 1881, ch. 126, §8, (§275, as amended); 
took effect May 10, 1881.] 

It is the duty of the court to instruct the jury on the law governinj; the 
case, as he may think is shown by the pleadings and evidence ; and if a 
party to the suit desires other or different instructions, he must make his 
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request for them in writing, under {275 of the code; and if he fail to do 
80, then the instructions given stand as the law governing that case for 
that trial, and his only remedy is to except to the instructions given, move 
tor a new trial on such exceptions, and if the motion is overruled bring 
proceedings in error in this court. Douglas v. Geiler, 82-501. 

Prior to 1881, } 275 of the civil code provided that the court should in- 
struct the jury after the argument of the case had been concluded, but in 
1881 this section of the code was so amended that the court was thereafter 
required to give its instruction to the jury prior to the commencement of 
the argument Foster v. Turner, 31-63. 

Under this section the court is expressly authorized in its discretion to 
direct the order in which the trial shall proceed, and in the exercise of a 
sound judicial discretion we think the court did not err in permitting the 
plaintiff below to introduce his evidence, tending to show that the tax 
deed to G. was void at the tiine such evidence was introduced. Board v. 
Linscott, 80-263. 

K the testimony is such that a jury ought to consider it, the time or 
manner in which it is presented is of comparatively little moment. Only 
in an extreme case will it be held that the manner or order of presenting 
competent testimony violates a substantial right of either party. Blake v. 
Powell, 26-327. 

Under our practice the party on whom rests the burthen of the issues is 
to first produce his evidence. Rich v. Bowker, 25-12. 

Where a party desires that only written instructions shall be given to 
the jury, the party so desiring must make the request therefor within such 
reasonable time before the charge is to be given, that the court may have 
sufficient time to prepare such written instructions; and such reason- 
able time for making the request is generally at or before the close of the 
evidence, and a request made only about five minutes before the con- 
clusion of the argument is made too late. A. T. <fe S. F. R. R. v. Franklin, 
23-74. 

The demurrer to evidence and the ruling thereon is merely one step in 
the progress of the trial. Gruble v. Ryus, 23-196. 

Judgment reversed for failure to instruct in writing when requested. 
Jenkins v. Levis, 23-255. 

(i. I87£.) Instructions must be in writing when demanded. Atchison v. 
Jansen, 21-570. 

(L, 187i.) The district court, after sustaining a demurrer to evidence in- 
terposed by the defendant, and before rendering any judgment thereon, 
may, in its discretion, allow the plaintiff to dismiss his action without 
prejudice. Schafer v. Weaver, 20-297. 

Demurrer to evidence properly sustained in this case. Edwards v. 
Orume, 13-351; Noffzipger v. McAllister, 12-323. 

There was a total failure of evidence on one material point, and the de- 
murrer was therefore properly sustained. St. J. & D. C. R. R. v. Dryden, 
17-280. 
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The right to open and close the case belongs to him upon whom rested 
the burden of the issues. Kunz v. Grund, 12-549. 

The defendant, on crass examination of a plaintiff's witness, has no 
right at that time, except by consent of parties and permission of court, to 
make the witness his own and prove his side of the case. BaLee v. Black- 
bum, 11-202. 

New trial granted after a demurrer to evidence has been sustained, will 
require a stronger case than if a new trial had been refused, before the 
supreme court will reverse. Ottawa v. Washabaugh, 11-127. 

In civil cases the statute seems to provide that instructions reduced to 
writing and signed by the judge shall, when filed, become a part of the 
record. State v. Lewis. 10-160. 

When all the evidence is written, the courfmay permit the jury to take 
it to their room, but where partly written it is discretionary with the court. 
Hairgrove v. Millington, 8-485. 

{Code 1859, l£77,) In a slander suit, form of answer is justification, but the 
matter is not; the action of the court in allowing the plaintiff to open and 
close the trial, both in testimony and argument, is not reviewable except in 
extraordinary cases. Schwartzel v. Dey, 3-244. 

(Code 1859, 1277.) A general denial is equivalent to the plea of the gen- 
eral issue at common law, and traverses every material allegation of the 
petition, and puts the plaintiff upon the proof of his cause of action. Per- 
kins V. Ermel, 2-330. 

{Code 1859, i 278.) If a party, as a matter of right, desires the court to 
pass upon any proposition of law pertinent to the case, he must prefer his 
request before argument, or he waives his privilege. A refusal on such 
ground to pass upon propositions preferred after argument, would not be 
error; but when the court passes upon propositions preferred after argu- 
ment, it is bound to give the law correctly. Firman v. Blood, 2-497. 

(4086) §276. Exceptions to Instructions. A party ex- 
cepting to the giving of instructions, or the reftisal thereof, 
shall not be required to file a formal bill of exceptions; but it 
shall be sufficient to write at the close of each instruction^ 
'' Refused and excepted to," or, " Given and excepted to," which 
shall be signed by the judge. 

Where the charges are separated and numbered, and exceptions are 
taken to each, the exceptions should be noted at the close of each instruc- 
tion. Of course, where a general exception is taken to the whole charge 
of the court, and a lar^e portion of such charge contains the true declara- 
tion of the law as applied to the case on trial, such an exception is entirely 
unavailing. CarHon v. Funk, 27 520. 

In civil cases, the statute seems to provide that instructions reduced to 
writing and signed by the judge shall, when filed, become part of the 
record. State v. I^^wis, lO-KJO. 

Entering instructions upon the journal, and noting the exceptions 
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thereto, does not make them a part of the record. (7-173.) Eshinka v. 
Cawker, 16-G4. 

Instru<!tions copied into a transcript, without having been made part of 
the record in the coart below, are not part of the record in this court, and 
cannot be examined. Entering instructions upon the journal, and noting 
the exceptions thereto, does not make them part of the record. McArthur 
V. Mitchell, 7-176. 

(4087) § 277. View by Jury. Whenever, in the opinion of 
the court, it is proper for the jury to have a view of the prop- 
erty which is the subject of litigation, or of the place in which 
any material fact occurred, it may order them to be conducted, 
in a body, under the charge of an officer, to the place, which 
shall be shown to them by some person appointed by the court 
for that purpose. While the jury are thus absent, no person, 
other than the person so appointed, shall speak to them on any 
subject connected with the trial. 

The refusal to allow the jury to view the premises in another county, 
not an abuse of discretion in this case. K. C. R. R. v. Allen, 22-291. 

(4088) §278. Jury; Deliberation. When the case is 
finally submitted to the jury, they may decide in court or re- 
tire for deliberation. If they retire, they must be kept to- 
gether, in some convenient place, under charge of an officer, 
until they agree upon a verdict or be discharged by the court, 
subject to the discretion of the court to permit them to separate 
temporarily at niffht, and at their meals. The officer having 
them under his charge shall not suffer any communication to 
be made to them, or make any himself, except to ask them if 
they are agreed upon their verdict, unless by order of the 
court; and he shall not, before their verdict is rendered, com- 
municate to any person the state of their deliberations, or the 
verdict agreed upon. 

It is not improper for a trial court, when the jury have reported that 
they could not agree, to urge them to make another effort in a spirit of con- 
ciliation ; and if, in making such remarks, a phrase of doubtful import is 
dropped, and not excepted to or the attention of the court called to it, the 
supreme court will not for that reason reverse the judgment. (Pacific R. 
R. V. Nash, 7-280.) Moore v. CV^e, 10-288. 

When all the evidence is written, the court may permit the jury to take 
it with them to their jury room, but when part is written it is discretionary 
with the court. Hairgrove v. Millington, 8-480. 

(4089) §279. Admonition. If the jury are permitted to 
separate, either during the trial or after the ease is submitted 
to them, they shall be admonished by the court that it is their 
duty not to converse with, or suffer themselves to be addressed 

—9 
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by, any other person, on any subject of the trial, and that it is 
their duty not to form and express an opinion thereon, until 
the case is finally submitted to them. 

The law does not prohibit a separation of the jury, with proper admoni- 
tion by the court, before the case is submitted to them. Lewis v. State, 
4-298. 

Question whether the mere fact of separation of some of the jury from 
their fellows is sufficient to set aside verdict. Perkins v. Ermel, 2-325. 

(4090) §280. Beturn to Court. After the jury have re- 
tired for deliberation, if there be a disagreement between them 
as to any part of the testimony, or if they desire to be in- 
formed as to any part of the law arising in the case, they may 
request the officer to conduct them to the court, where the in- 
formation on the point of law shall be given in writing, and 
the court may give its recollections as to the testimony on the 
point in dispute, in the presence of, or after notice to, the par- 
ties or their counsel. 

When a jury ask for further instructions, the court may exercise some 
discretion as to the extent of its instructions, and it would be error to give 
additional instructions in the absence of parties or counsel. Joseph v. 
National Bank, 17-261. 

(4091) §281. Discharged. The jury may be discharged 
by the court on account of the sickness of a juror, or other 
accident or calamity requiring their discharge, or by consent of 
both parties, or after they have been kept together until it 
satisfactorily appears that there is no probability of their agree- 
ing. 

Discharging jury in absence of counsel and party, held to be immaterial 
error, and not sufRcient cause for reversal ; court may discharge jury after it 
satisfactorily appears there is no probability of agreeing. State v. White, 
19-448. 

(4092) § 282. Discharge of Jury; Trial. In all cases where 
the jury are discharged auring the trial, or after the cause is 
submitted to them, it may be tried again immediately, or at a 
future time, as the court may direct. 

(4093) §283. Verdict. When the jury have agreed upon 
their verdict, they must be conducted mto court, their names 
called by the clerk, and their verdict rendered by their fore- 
man. When the verdict is announced, either party may re- 
quire the jury to be polled, which is done by the clerk or the 
court asking each juror if it is his verdict. K any one an- 
swers in the ne^i^ative, the jury nmst again be sent out, for 
further deliberation. 
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A party has in all cases the right to have the jury polled. State v. Muir, 
32-482; Maduska v. Thomas, 6-153. 

(4094 ) § 284. Verdict. The verdict shall be written, signed 
by the foreman and read by the clerk to the jury, and the in- 
quiry made whether it is their verdict. If any juror disagrees, 
the jury must be sent out again; but if no disagreement be 
expressed, and neither party requires the jury to be polled, the 
verdict is complete, and the jury discharged from the case. If, 
however, the verdict be defective in form only, the same may, 
with the assent of the jury, before they are discharged, be cor- 
rected by the court. 

VERDICT. 

(4095) §285. General and Special. The verdict of ajuir 
is either general or special. A general verdict is that by which 
they pronounce generally upon all or any of the issues, either 
in favor of the plaintiff or defendant. A special verdict is that 
by which the jury finds facts only. It must present the facts 
as established by the evidence, and not the evidence to prove 
them; and they must be so presented as that nothing remains 
to the court but to draw from them conclusions of law. 

The feots must be so presented as that nothmg remains to the court but 
to draw from them conchiHions of law, when a special verdict is rendered. 
McGonigle v. Gordon, 11-174. 

The refusal of the court to direct a 8i>ecial verdict, compels this court to 
fiend the cane back for a new trial. L. L. & G. R. R. v. Rice, 10-435. 

Facts in issue is meant by facts, same as ? 87. Nat. Bank v. Peck, 8-666. 

It is not necei^sary, nor proi>or, that a special verdict should contain facts 
admitted by the pleadings. Burton v. Boyd, 7-28. 

When a general verdict is found, and answers are made to certain ques- 
tions as to specific facts, the answers do not necessarily constitute such a 
special verdict as may be necessary to support a judgment, but they must 
all be in harmony with the general verdict and with each other. If the 
answers to si)ecific questions are not full, the party desiring should ask that 
they be directed to make more perfect answers. Hazard v. Viergutz, 
6-487. 

(4096) §286. Verdict; Questions; Findings. In all cases 
the jury shall render a general verdict, and the court shall in 
any case at the request of the parties thereto, or either of them, 
in addition to the general verdict, direct the jury to find upon 
particular questions of fact, to be stated in writing by the party 
or parties requesting the same. [L. 1874, ch. 91, §1; took 
effect April 25, 1874.] 

Under {286 of the civil code, as it now reads, and as it has read since 
1874, the jury are not required to do anythinj? except to render a general 
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verdict, and in connection therewith to make findings "upon such particular 
questions of feet " as are stated in writing by one or both of the parties, and 
as requested by such party or parties. All that the jury are required to do, 
is merely to give answers with reference to such fects as they are stated by 
the parties. Foster v. Turner, 31-61. 

The jury, in giving answers to ^^ particular questions of feet," may some- 
times be required to state fects themselves, to the extent of giving amounts, 
dates, weights, sizes, speed or velocity, time, distances, etc., and of designat- 
ing between alternative facts; but all such answers have relation to the 
fects already mentioned in the ^^ particular questions of fact" stated by the 
parties, and not to new fects to be stated by the jury tliemselvcs in answer 
to some very general question of fact. Foster v. Turner, 31-62. 

Under ? 286 of the code, the jury are not required to do anything except 
to render a general verdict, and in addition thereto to make findings upon 
such particular questions of fact as are stated in writing by one or both par- 
ties, and as requested by such party or parties. M. P. R. R. v. Reynolds, 
31-136. 
>y At one time this section required that the trial court, at the request of 

either party, should "direct the jury to find a special verdict in writing 
upon all or any of the issues in the case;" but in 1874 special verdicts were 
abolished and the present statute upon the subject was adopted. Foster v. 
Turner, 31-60. 

Section 286 of the code provides, that the court shall, in any case, at the 
request of the parties thereto, or either of them, in addition to the general 
verdict, direct the jury to find upon particular questions of fact, to be stated 
in writing by the party or parties requesting the same. This section does 
not give a discretion to the court, but a right to the parties. It appears, 
however, that a rule of the court required that notice of asking particular 
questions of feet must be brought to the court before the argument to the 
jury. The findings in this case were not presented until after the argument, 
and after the instructions of the court to the jury. We think the rule 
adopted by the court a reasonable one; therefore the refusal to submit the 
special findings was not error. Rizer v. James, 26-224. 

By failure of court to compel the jury to answer specifically special ques- 
tions submitted to them, the plaintifi* was deprived of a substantial right 
given to him by the statute. Johnson v. Husband, 22-277. 

The court refused to direct the jury to find specially upon any question 
of fact relating to negligence on the part of the plaintiff; as to whether 
error or not in this case, court is divided. C. B. U. P. R. R. v. Ilotham, 22-53. 

We do not, of course, unden^tand the law as couipelling the court to sub- 
mit every question presented, even though irrelevant, immaterial, or frivo- 
lous; but where a question is submitted as to a particular fact which is 
pertinent to the issues, and necessarily to be determined by the jury, the 
court has no discretion to refuse. (10-426.) Bent v. Philbrick, 16-192. 

VQuxre: Is a party now entitled to a si>ec'ial verdict. K. P. R. R. v. Poin- 
ter, 14-^. 
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(Laws 1870.) It was the duty of the court to instruct the jury to re- 
turn a special verdict. (10-426.) Bush v. Peake, 14-291. 

(Law$ 1870.) It is the duty of the court, at the request of either party, 
to instruct the jury, if they return a general verdict, to find upon par- 
ticular questions of fact, to be stated in writing, and direct a written 
finding thereon. Wyandotte v. White, 13-196. 

The court in equity cases may, in its discretion, follow J 286. Akin v. 
Davis, 11-591. 

If, in a gi)ecial verdict, any fact essential to sustain a judgment is not 
found, there can be no judgment on the verdict. McGonigle v. Gordon, 
11-166. 

Under General Statutes, it was discretionary with the court whether to re- 
quire findings upon particular questions of fiact, when a general verdict was 
returned. K. P. R. R. v. Reynolds, 8-633. 

After a jury ha.s found a veniict and returned it into court, but before it 
is announced, it is hardly a proper time to ask the court to require the jury 
to make certain special findings. Hairgrove v. Millington, 8-486. 

Under ^ 286, the right of the court to direct the jury to find specially in 
cases of this kind is purely discretionary, and the refusal of the court to do 
so cannot be assigned as error. Topeka v. Tuttle, 5-312. 

(4097) §287. Special Finding Inconsistent. When the 
fineoial finding of facts is inconsistent with the general verdict, 
tne former controls the latter, and the court may give judg- 
ment accordingly. 

The verdict of a jury is a part of the record in the case, and need not be 
embodied in a bill of exceptions. Again, if the special findings returned 
by the jury are in conflict with the general verdict, a motion to enter judg- 
ment upon special findings, the general verdict to the contrary notwith- 
standing, calls the attention of the court sufticiently to that matter, without 
embodying this motion a second time in the re(iue8t for a new trial. Har- 
vester Co. V. Cummings, 26-370. 

When the special findings of feet are inconsistent with the general ver- 
dict, the former control the latter, and the court must give judgment accord- 
ingly. A. & D. R. R. V. Lyon, 24-748. 

In order to give full force to 2 J 285 and 286, this section was given. 
National Bank v. Peck, 8-6()S. 

(4098 ) § 288. Jury Must Assess Amount. When, by the 
verdict, either party is entitled to recover money of the adverse 
party, the jury, in their verdict, must assess the amount of re- 
covery. 

It was the duty of the court to instruct the jury as to the rate of interest, 
and then they might calculate it; failing to do so, and the jury failing to 
compute the interest, the court could not take such interest into considera- 
tion in rendering this judgment. Kducational Ass'n v. Hitchcock, 4-41. 



134 TRIAL. §§ 289, 290. 

TRIAL BY THE COURT. 

(4099) §289. Waiver of Jury. The trial by jury may be 
waived by the parties, in actions arising on contract, and with 
the assent of the court in other actions, in the following man- 
ner: By the consent of the party appearing, when the other 
party fails to appear at the trial by himself or attorney. By 
written consent, in person or by attorney, filed with the clerk. 
By oral consent, in open court, entered on the journal. 

The defendant has no valid complaint because the case was tried by the 
court without a jury ; by not appearing at the time the case came on to be 
heard, he waived his right to a jury trial. Green v. Bulkley, 23-136. 

The defendant, by not appearing at the time the case came on to be 
heard, waived his right to a jury trial. Cohen v. Hamill, 8-623. 

When issues have been made up in a case, and when one of the parties 
has failed to appear at the trial, it is competent for the party who is present 
to submit the issues to the court for decision and judgment, under J 289. 
U. P. R. R. V. Horney, 5-341. 

Trial may be by court, the plaintiff consenting, in default cases. Groff v. 
Russell, 3-214. 

^ (4100) §290. Finding by Court. Upon the trial of ques- 
tions of fact by the court, it shall not be necessary for the court 
to state its finding, except generally, for the plaintiff or defend- 
ant, unless one of the parties request it, with the view of ex- 
cepting to the decision of the court upon the questions of law 
involved in the trial; in which case the court shall state, in 
writing, the conclusions of fact found, separately from the con- 
clusions of law. 

Under i 280 of the code, as it read from 1870 up to 1874, the jury were 
required to prepare in writing and render the special verdict which they 
might agree upon, without any aid from either of the parties, just as a 
court is now required, under ? 290 of the civil code, to prei)are and deliver 
its own special findings, without the aid of either of the parties. Foster v. 
Turner, 31-61. 

This section provides in substance, that in all cases tried by the court 
without a jury, if either party requests it, the court shall state in writing 
its conclusions of fact, separately from its conclusions of law; and there is 
not the slightest intimation in the section that the party making the re- 
quest shall prepare for the court, or submit to it, any statements of fact or 
any propositions of law, with a view to having the court make findings 
thereon, or state conclusions with reference thereto. A. T. & S. F. R. R. v. 
Ferry, 28-088. 

Now if a district court having jurisdiction of the parties and subject- 
matter enters judgment in a case where questions of fact are involved, and 
a jury is waived by the parties, but fails to state conclusions of fact and of 
law in accordance with the request of one of the parties, the jndement 
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rendered by it would be erroneous, but clearly not void. Garner v. State, 
28-794. 

Ab to findings in county-seat elections. (L. 1871, ch. 79.) Garner v. 
State, 28-793. 

Where a case is tried by the court without a jury, and no request is 
made for special or separate findings, the court is not bound to find spe- 
cially, or to state its conclusions of law separately from its findings of fact. 
Green v. Williams, 21-64. 

In this case neither party requeHted that the court should make separate 
findings, either of fact or of law, and therefore the court did not err in 
finding generally. Hixon v. George, 18-257. 

We are all of the opinion that the statute requires a written finding, 
and that a failure to incorporate one in the record is error; and Mr. 'Justice 
Valentine is inclined to the opinion that such an omission is fatal to the 
judgment, and of itself sufficient to compel a reversal, while the chief jus- 
tice and the writer of this opinion are, on the other hand, inclined to re- 
gard the error, as in a case like the present, working no prejudice to the 
substantial rights of the defendant. L. L. <& G. B. R. v. Commissioners, 
18-188. 

If the party had desired this court to determine whether certain facts 
constituted extreme cruelty, J 290 points out the mode. Ulrich v. Ulrich, 
8-409. 

Where there is no showing that any testimony was submitted on a part 
of said issue: Held, That in such a case this court will not be able to say 
that the court below erred in not finding specially, except as to the issues 
upon which it appoars testimony was otfered. Moore v. Mcintosh, G-43. 

Where there are no separate findings of facts and of the law, and the 
record does not purport to contain all the evidence, this court cannot tell 
whether every fact necessary to be proved, in order to sustain the general 
finding, was or was not so proved. Shelton v. Dunn, 6-133. 

The court may find generally in favor of the plaintifi" or defendant, un- 
less requested to do otherwise. U. P. R. R. v. Ilorney, 5-341. 

When the issues, both of fact and of law, in a cause are submitted to 
the decision of the court, and either party desires to except to such de- 
cision, upon the questions of law involved in the trial, it is indispensably 
necessary, in order to make such exception available, that such party shall 
request, and the court make, separate statements of the facts found, and of 
the conclusions of law, or that such party shall move for a new trial. 
Lacy V. Dunn, 5-r)f)9. 

(Code ISo'j, I Wl.) If the record shows such final judgment to be errone- 
ous, it is the right of the party a^'jrieved to have it rever>^ed, vacated or 
modified, on petition in error to the proper reviewing court. To note an 
exception to a final judgment in the court which renders it, would seem to 
be utterly futile. Koehler v. Ball, 2-171. 

The record in this case failing to show that either party requested such 
separate finding, and the finding of the court being general, the case is not 
in a condition to determine whether error was committed or not. Major v 
Majnr. 2-338. 
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TRIAL BY REFEREES. 

(4101 ) § 291. Beference of Issue. AH or any of the issues 
in the action, whether of fact or of law, or both, may be re- 
ferred, upon the written consent of the parties, or upon their 
oral consent in court, entered upon the journal. 

(Code 1859 f ^293.) Where there is an oral submission to referees of a 
cause, by the parties thereto, and where no terms of submission appear on 
record, the issue made by the pleadings is presumed to have been sub- 
mitted. Bulson V. Lampman, 1-324. 

(4102) §292. Direct Beference. When the parties do not 
consent, the court may, upon the application of either, or of 
its own motion, direct a reference in either of the following 
cases: Where the trial of an issue of fact shall require the ex- 
amination of mutual accounts, or when the account is on one 
side only, and it shall be made to appear to the court that it is 
necessary that the party on the other side should be examined 
as a witness to prove the account; in which case the referees 
may be directed to hear and report upon the whole issue, or 
upon any specific question of fact involved therein; or where 
the taking of an account shall be necessary for the information 
of the court before judgment, in cases which may be deter- 
mined by the court, or for carrying a judgment into effect; or 
where a question of fact other than upon the pleadings, shall 
arise, upon motion or otherwise, in any stage of an action. 

Where an action involves "the examination of mutual accounts," it may 
be referred by the court on its own motion, under § 292. Galbraith v. Mc- 
Cormick, 2ri-707. 

Upon a petition for settlement of mutual accounts, in this case no error 
was committed in ordering a reference. Williams v. Elliott, 17-523. 

(4103) §293. Trial Before Eeferee. A trial before ref- 
erees is conducted in the same manner as a trial by the court. 
They have the same power to summon and enforce the attend- 
ance of witnesses, to administer all necessary oaths in the trial 
of the case, and to grant adjournments, as the court, upon such 
trial. They must state the facts found and the conclusions of 
law separately, and their decisions must be given, and may be 
excepted to and reviewed in like manner. The report of the 
referees upon the whole issue stands as the decision of the 
court, and Judgment may be entered thereon in the same man- 
ner as if the action had been tried by the court. When the 
referee is to report the facts, the report has the eft'ect of a 
special verdict. 

District court may set aside report of referee, and presumptions will be 
in favor of action of district court. Owen v. Owen, 9-91. 
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Courts should require referee to give parties time to file exceptions to 
his report. DeLong v. Stahl, 13-558. 

Court is not bound by referee's report of conclusions of law. Martsolf v. 
Barnwell, 15-012. 

Findings of a referee are as conclusive as findings by a court or jury. 
Walker ▼. Eagle Works, 8-397. * 

Referee may find treble damages; suit under ch. 208, C. L. 1802. Simppoii 
V. Woodward, 5-571. 

Report of referee modified as to costs, no error, none of the evidence be- 
ing preserved in the record. Hottenstein v. Conrad, 9-435. 

A general finding for one party is not suflScient; the facts must be found 
specifically. Oaks v. Jones, 11-445. 

(4104) §294. Referees, How Chosen. In all cases of 
reference, the parties, except when an infant may be a party, 
may agree upon a suitable person or persons, not exceeding 
three, and the reference shall be ordered accordingly; and if 
the parties do not a«^ree, the court shall appoint one or more 
referees, not exceeding three, who shall be free from exception. 

An order of reference is not a final order, within J 524, code, nor does it 
determine the action or prevent a judgment, nor is it an order made in a 
special proceeding; and though it may afl'ect a substantial right, it is not 
an order involving the merits of the action within the meaning of J 4 of 
the code amended, (L. 18(>5, p. 130,) and cannot, therefore, be reviewed by 
the supreme court, especially not until alter final judgment. Savage v. 
Challiss, 4-319. 

(4105) §296. Exceptions to Beport. It shall be the duty 
of the referees to sign any true exceptions taken to any order 
or decision by them made in the case, and return the same, 
with their report, to the court making the reference. 

(4106) §296. Beference in Vacation. A judge, in vaca- 
tion, upon the written consent of the i)arties, may make an or- 
der of reference which the court of which he is a member could 
make in term time. In such case, the order of reference shall 
be made on the written agreement of the parties to refer, and 
shall be filed with the clerk of the court, with the other papers 
in the case. 

(4107) §297. Oath; Beferee. The referees must be sworn 
or aflirmed well and faithfully to hear and examine the cause, 
and to make a just and true report therein, according to the 
best of their understanding. The oath may be administered 
by any person authorized to take depositions. 

(4108) §298. Compensation. The referees shall be allowed 
such compensation for their services as the court may deem just 
and proper, which shall be taxed as part of the costs in the case. 
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EXCEPTIONS. 

(4109) §299. Exception Defined. An exception is an ob- 
jection to a decision of the court or judge upon a matter of 
law. 

A general exception to sixteen separate and distinct instructions, in the 
language that "the defendant thereupon excepted to the instructions of the 
court as given to the jury in this case," is not sufficient as a special excep- 
tion to a part, or even to the whole of the seventh instruction given by the 
court to the jury. State v. Wilgus, 32-128. 

{Code 1859 ISOO,) The supreme court cannot take notice of alleged er- 
rors in the record, unless they are objected or excepted to at the proper 
time. Brown y. App, McC.-174; Garvey v. SchoUkopf, McO.-179; Gallaher 
V. Southwood, 1-147. 

(4110) §300. When Taken. The party objecting to the 
decision must except at the time the decision is made, and 
time may be given to reduce the exception to writing, but not 
beyond the term. If the decision objected to is made in vaca- 
tion or at chambers, the judge may give time to reduce the ex- 
ception to writing, not exceeding ten days. 

This court cannot take cognizance of, or consider as a part of the record, 
u bill of exceptions which is not allowed and authenticated in the manner 
and within the time prescribed by the statutes. State v. Burrows, 33-14. 

General exception to a wiiole charge is insufficient. State v. Wilgus, 
32-128. 

Bill of exceptions must bo filed during the term to be of any value. 
( 1-143.) Kshinka v. Cawker, 16-05. 

It is not necessary to ask that testimony which was objected to when 
admitted be ruled out. Tefll v. Wilcox, 6-54. 

(4111) §301. Form of Exception. No particular form of 
exception is required. The exception must be stated, with so 
much of the evidence as is necessary to explain it, and no more, 
and the whole as briefly as possible. 

It is not necessary to ask that testimony which was objected to when 
admitted be ruled out. Teffl v. Wilcox, 6-54. 

General exception to a whole charge is insufiicient. State v. Wilgus, 
32-128. 

(4112) §802. Exception, How Made. Where the decision 
objected to is entered on the record, and the grounds of objec- 
tion appear in the entry, the exception may be taken by the 
party causing to be noted, at the end of the decision, that he 
excepts. 

Instructions copied into a transcript, without having been made part of 
the record in the court below, are not part of the record in this court, and 
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cannot be examined. Entering instructions upon the journal, and noting 
the exceptions thereto, does not make them part of the record. McArthur 
V.Mitchell, 7-176. 

It is not necessary to ask that testimony which was objected to, when 
admitted, be ruled out. Tefll v. Wilcox, 6-54. 

(4113) §303. Exceptions in Writing. Where the decision 
is not entered on the record, or the grounds of objection do not 
sufficiently appear in the entry, the party excepting must re- 
duce his exceptions to writing, and present it to the judge for 
his allowance. If true, it shall be the duty of the judge to 
allow and sign it; whereupon it shall be filed with the plead- 
ings as a part of the record, but not spread at large on the 
journal. If the writing is not true, the judge shall correct it, 
or suggest the correction to be made, and it shall then be signed 
as aforesaid. 

Entering instructions upon the journal, and noting the exceptions 
thereto, does not make them part of the record. McArthur v. Mitchell, 
7-176; Kfihinka v. Cawker, 16-()4. 

{Code 1859, 1 S04.) The jiul^e had no power, if consent of counsel had in 
fact been given, to extend the time for reducing the exceptions to writing 
beyond the term, for the law forbids it. Gallaher v. Southwood, 1-147. 

A bill of excei)tions filed out of the term is no part of the record. 
Brown v. Rhoden, 1-359. 

(4114) §304. Immaterial Exception. N"o exception shall 
be regarded, unless it is material and prejudicial to the sub- 
stantial rights of the party excepting. 

It must be remembered that, in order to entitle the plaintiff in error to a 
reversal of the judgment of the court below, he must not only show error, 
but the error must appear to be material and substantial. Knox v. Noble, 
25-451. 

It is only substantial error that will authorize the reversal of a judgment, 
and such error must be made to affirmatively appear. Eastman v. Godfrey, 
15-342. 

The court falling to strik(i out the improper numbering of the causes of 
action, the error is immaterial under JJ 140 and 304. Andrews v. Alcorn, 
13-359. 

Immaterial error in introducing or receiving evidence will not require a 
reversal. K. P. R. R. v. Pointer, 9-620. 

(4115) §306. Exceptions Withdrawn. Exceptions taken 
to the decision of any court of record may, by leave of such 
court, be withdrawn from the files by the party taking the 
same, at any time before proceedings in error are commenced. 

NEW TRIAL. 

(4116) §806. Causes for New Trial. A new trial is a re- 
examination, in the same court, of an issue of fact, after a ver- 



140 TRIAL. §306. 

diet by a jury, report of a referee, or a decision by the court. 
The former verdict, report or decision shall be vacated, and a 
new trial granted, on the application of the party aggrieved, 
for any of the following causes, affecting materially the sub- 
stantial rights of such party : Ftrsiy Irregularity in the proceed- 
ings of the court, jury, referee, or prevailing party, or any order 
of the court or referee, or abuse of discretion, by which the 
party was prevented from having a fair trial. Second^ Miscon- 
duct of the jury or prevailing party. Thirds Accident or sur- 
prise, which ordinary prudence could not have guarded against. 
Fourth^ Excessive damages, appearing to have been given un- 
der the influence of passion or prejudice. Fifths Error in the 
assessment of the amount of recovery, whether too large or too 
small, where the action is upon a contract, or for the injury or 
detention of property. Sixth, That the verdict, report or de- 
cision is not sustained by sufficient evidence, or is contrary to 
law. Seventh, N"ewly-discovered evidence, material for the party 
applying, which he could not, with reasonable diligence, have 
discovered and produced at the ^ial. Eighth^ Error of law 
occurring at the trial, and excepted to by the party making 
the application. 

No irregularities shown in this case. I^nime v. Schilling, 25-95. 

This section does not apply to granting new trials in justice's court. 
(1881.) Kerner v. Petigo, 25-657. 

New trial not granted on account of bias of jury; ai>plication made four 
years after judgment; and ignorance of petitioner makes no diflcrence, and 
case pending in supreme court less than one year prior makes no difference. 
Soper V. Med berry, 24-128. 

Newly-discovered evidence, merely cumulative, is not a nutlicient ground 
for a new trial; newly-discovered evidence is not ground for a new trial, 
unless material; new trial will not be granted upon the ground of newly- 
discovered evidence which the party asking the new trial might, by the 
exercise of reasonable diligence, have obtained for the first trial. New trial 
will rarely be granted for new impeaching evidence. Clark v. Norman, 24- 
515. 

Motion for new trial filed at the term at which the original trial was had 
and the original judgment rendered, upon grounds authorized by the stat- 
ute. It was not filed within three days after the decision of the court, but 
the court found that the defendant was unavoidably prevented from making 
an appearance on the day of trial, or from filing the motion for a new trial 
at an earlier date. This was sufficient. Hemme v. District, 30-380. 

Where a passenger is wrongfully expelled from the cars, and it appears 
that while there was a sharp scuffle, some blows given, and some blood 
drawn, there were no broken limbs or bones, no permanent injury or disfig- 
uration, no long confinement, no protracted pain and suflering, no heavy 
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expenses for medicine, noreing or physician, little loss of time, not to exceed 
a day's delay, and no drcnmstances of outrage and insult independent oi 
the actual expuluion: Held, That a verdict awarding $5,000 damages was ex- 
cessive. M. K. & T. R. E. V. Weaver, 10-456. 

Any matter for which a new trial may be granted is waived by neglect of 
the party to move for a new trial. Nesbit v. Hines, 17-319. 

Where, after a judgment in an ai'tion of ejectment, the defeated party 
files his motion for a new trial under 1 306, which was properly overruled, it 
is too* late for him to make his demand for the first time in the supreme 
court, under { 599, for a second trial. Anderson v. Kent, 14-208. 

When the matter comes before the court upon a motion for a new trial, it 
then becomes the duty of the court to determine for itself whether the ver- 
dict is sustained by sufficient evidence or not. Atyeo v. KeL^ey, 13-217. 

Im<tead of giving the eighth ground, the defendants specifically point out 
the errt)re ; this should be encouraged. Marbourg v. Smith, 11-663. 

Motion by defendant for new trial "for error of law occurring at the trial 
and excepted to by the defendant ; " all rulings of the court made during the 
trial, and excepte<l to by the defendant at the time they were made, should 
be again con.'-idered by the court. Dal>ee v. Blackburn, 11-191. 

Court may set asitle report of referee to whom all the issues of law and 
fact have been referre<l, and grant new trial. Owen v. Owen, 9-91. 

An order setting aside a default judgment, and allowing defendant to an- 
swer, is not reviewable pending the suit. McCuUough v. Dodge, 8-476. 

{Code 1S59, 8 S07.) The record shows that about $200 of the verdict was 
rendered for the making of cornice, proved to have been worth fifty cents 
per foot, but j^hows no evidence of the quantity of cornice made. Kew 
trial should have been granted. Backus v. Clark, 1-304. 

(4117) §307. Kew Trial Not Granted; Damages. A 

new trial shall not be granted on account of the smallness of 
the damages, in an action for an injury to the person or reputa- 
tion, nor in any other action where the damages shall equtd the 
actual pecuniary injury sustained. 

(4118) §808. Application; Time. The application for a 
new trial rauHt be made at the term the verdict, report or de- 
cision is rendered; and, except for the cause of newly-discov- 
ered evidence, material for the party applying, which he could 
not, with reasonable diligence, have discovered and produced 
at the trial, shall be within three days after the verdict or de- 
cision was rendered, unless unavoidably prevented. 

Motion for new trial tiled too late; the objectionn to it should have been 
sustained, and, when filed too late, should not be heard with a ])etition for 
a new trial, but should Ih) disposed of separately. McDonald v. Cooper, 
32-60. 

A motion for a new trial uf)on the jxround of newly-discovered evidence 
may be file<i whenever the newly-<liseovered evidence is first discovered, 
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although such discovery may be many days, or even weeks, or months, 
after the time when the verdict is rendered; and a party may also file a 
motion for a new trial after the lapse of more than three days, provided he 
was unavoidably prevented from filing the same within three days. Fudge 
V. St. L. & S. F. R. R., 31-148. 

Motion for new trial filed eight days after verdict. The plaintiff in error, 
defendant below, now says that the reason was that the defendant did not 
wish to file its motion for a new trial until its motion for judgment upon 
the special findings of the jury had been disposed of. * * * We do not 
think that this is a sufficient reason. We think the motion was filed too 
late, and is in efiect a nullity. (27-133; 3-80; 11-617; 17-316; 19-150; 
21-480; 22-65; 25-652.) City of Osborne v. Hamilton, 29-4. 

Motion to set aside referee's report. The defendant was too late with 
his motion. It was not made within three days after the filing of the re- 
port, nor at the term at which it was filed. Hence, within J 308, the applica- 
tion was made too late. Grayson v. Hinkle, 29-278. 

As it is not shown by the record that the motion was filed within-the 
time required by ? 308 of the code, and no reason given for delay in the 
filing of the motion, and as the court overruled the motion upon the hear- 
ing thereof, it will be presumed by this court, for the purpose of upholding 
the judgment of the court below, that the motion was not made in time, 
and therefore the court below did not err in overruling it. Hover v. Ten- 
ney, 27-133. 

A motion for a new trial, on the ground that the decision is not sustained 
by sufficient evidence, must be filed during the term of the trial court, and 
not in vacation. Earls v. Earls, 27-541. 

(Code 1859, i509.) A ^motion for a second "new trial" in ejectment is 
governed by the same rules which govern applications for new trials in 
other actions; and therefore a motion for such second new trial should be 
made upon written grounds, filed at the time of making the motion. Clay- 
ton V. School District, 20-262. 

The record must show that the motion for a new trial was made in time. 
Lucas V. Sturr, 21-480. 

( CocU 1859y i S09.) In absence of a showing that the party applying for a 
new trial, on grounds of, first, irregularity on the part of the court or party, 
and second, accident or surprise, was " unavoidably prevented " from mak- 
ing the motion before, it is error to hear and grant the motion after the 
lapse of three days from the rendition of judgment. Odell v. Sargent, 3-83. 

(4119) § 809. Affidavits for New Trial. The application 
must be by motion, upon written grounds, filed at the time of 
making the motion. The causes enumerated in subdivisions 
two, three and seven, of section three hundi^ and six, must 
be sustained by affidavits, showing their truth, and may be 
controverted by affidavits. 

As to this motion, howeve^, no notice is required, and certain of the 
grounds for a new trial must be sustained by affidavit. The fact that a mo- 
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tion is filed including thoee grounds, is notice to the opposite party that \ 
affidavits sustaining them will be ofiered ; and a party making a motion is 
under no obligation to disclose the testimony he may have to offer on the 
hearing thereof, any more than a party before trial to disclose the testimony 
he expects to produce on the trial. Werner v. Edmiston, 24-150. 

Motion for new trial filed too late, therefore the objections to it should 
have been sustained. McDonald v. Cooper, 32-60. 

{Code 1859 f { SIO.) A motion for leave to make a motion for a new trial 
is a nullity. Odell v. Sai^ent, 3-80. 

(4120) §310. Petition for New Trial. Where the grounds 
for a new trial could not, with reasonable diligence, have been 
discovered before, but are discovered after the term at which 
the verdict, report of referee or decision was rendered or made, 
the application may be made by petiton, filed as in other cases, 
not later than the second term after discovery; on which a 
summons shall issue, be returnable and served, or publication 
made, as prescribed in section seventy-four. The facts stated 
in the petition shall be considered as denied without answer, 
and if the service shall be complete in vacation, the case shall 
be heard and summarily decided at the ensuing term, and if 
in term, it shall be heard and decided after the expiration of 
twenty days from such service. The case shall be placed on 
the trial docket, and the witnesses shall be examinea in open 
court, or their depositions taken as in other cases; but no such 
petition shall be filed more than one year after the final judg- 
ment was rendered. 

No irregularities shown in this case. Lamme v. Schilling, 25-95. 

New trial not granted in this case on account of bias of jury, discovered 
four years after judgment, and it makes no difference if case was pending 
in the supreme court within less than a year prior to filing petition. Soper 
V. Medberry, 24-135. 

Newly-discovered evidence, merely cumulative, is not a sufficient ground \^ 
for a new trial; newly-discovered evidence is not a sufficient ground 
for a new trial, uuIchh material; a new trial will not be granted upon 
the ground of newly-discovered evidence which could have been obtained 
by reasonable diligence at the first trial; and a new trial will rarely be 
granted for new impeaching evidence. Clark v. Norman, 24-515. 

When a plaintiff, upon false and fraudulent testimony, procures a judg- 
ment to be rendered against a party not liable for the debt or claim sued 
upon, and such party has no knowledge of the pendency of the action 
against him until more than one year after the final judgment was ren- 
dered, such judgment may be set aside and annulled, or may be perpetually 
enjoined. Adams v. Secor, 6-542. • 

(Code 1869, ISll.) An application for a new trial, at term subi^equent 
to the one at which the judgment was rendered, must be made by petition. 
Odell V. Sargent, 3-84. 
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GENERAL PROVISIONS. 

(4121) §81L Damag^es; ]^covery. Whenever damages 
are recoverable, the plaintiff may claim and recover any rate 
of damages to which he may be entitled for the cause of action 
established. 

(4122) §312. Provisions Applicable. The provisions of 
this article respecting trials by jury apply, so far as they are in 
their nature applicable, to trials by the court. 

(4123) §318. Trial Docket A trial docket shall be made 
out by the clerk of court at least twelve days before the first 
day of each term of the court, and the actions shall be set for 
particular days in the order hereinafter stated, and so arranged 
that the cases set for each day shall be tried as nearly as may 
be on that day, namely : Firsty Issues of fact to be tried by a 
jury. Second^ Issues of fact to be tried by the court. Third^ 
Issues of law. If the defendant fails to answer or demur, the 
cause, for the purpose of this section, shall be deemed to be at 
issue upon questions of fact; but in every such case the plain- 
tiff may move for and take such judgment as he is entitled to 
on the defendant's default on or after the day on which said 
action shall be set for trial. No witnesses shall be subpoenaed in 
any case while the cause stands upon issue of law; and when- 
ever the court shall regard the demurrer in any case as frivo- 
lous, and put in for delay only, no leave to answer or reply 
shall be given, unless upon payment of all costs then accrued 
in the action. [L. 1871, ch. 116, § 3 (§ 313, as amended); took 
effect March 16, 1871.] 

We are inclined to agree with the views expressed by the district court, 
that the order of arrangement prescribed is for the setting of each day 
rather than for the docket as a whole. But be that as it may, a mistake of 
the clerk in arranging the docket does not vitiate the setting a case upon 
any particular day, or render illegal a trial upon the day to which it is as- 
signed. National Bank v. Wentworth, 28-189. 

The purpose of this section is merely the arrangement of a trial docket 
— the distribution of cases to particular days. It does not purport to deter- 
mine what cases are triable, but only declares in what manner triable cases 
shall be distributed. Kace v. Malony, 21-.%. 

A party would not be allowed to recover costs unnecessarily made in 
subpoenaing witnesses, while the action stands for trial upon issue of law. 
aark V.White, 17-182. 

Evidence given at one term will not be considered at next term, if trial 
not completed, and casi? continued. Butler v. McMillen, 13-392. 

(4124) §814. Order of Trial. The trial of an issue of fact, 
and the assessment of (hunaii^es in any case, shall be in the 
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order in which they are placed on the trial docket, unless by 
the consent of the parties or the order of the court they are 
continued or placed at the heel of the docket, unless the court, 
in its discretion, shall otlierwise direct. The court may, in its 
discretion, hear at any time a motion, and may by rule pre- 
scribe the time for hearing motions. [L. 1871, ch. 116, §4 
( § 314, as amended ) ; took effect March 10, 1871.] 

It is not neceasary that cases should be tried arbitrarily in their order, 
but they may be continued or laid at the end of the docket, or other delinite 
disposition made of them, and subsequent cases then bo regularly taken up 
and tried, (ireen v. Bulk ley, 23-1 34. 

Evidently, if, after overruling a frivolous demurrer, the court has power 
to order the trial to be had at the pending term, it ought to have power to 
dispose of the case when no defense, not even a frivolous one, is interposed, 
and we think ? 314 pjives that power. Race v. Mal(»ny, 21-37. 

^ (4125) §815. Time; Trial. Actions shall be triable at the\ 
first term of the court after the issues therein by the times ^ 
fixed for pleading are, or shall have been made up ten days be- 
fore the term. When issues of law are made up either before 
or during a term of court, but after the period for preparing 
the trial docket of such term, the clerk shall place such actions 
on the trial docket of that term; and when any demurrer shall 
be adjudged frivolous, the cause shall stand for hearing or trial 
in like manner as if an issue of fact had been joined in the 
first instance; but the court may in its discretion fix si)ccially 
the time when such cause shall stand for trial. [L. 1871, ch. 
116, §5 (§815, as amended); took effect March IG, 1871. See 
L. 1870,ch. 87,§10.] 

It is substantial error to force a defendant, over liis objection, to go to 
trial at a term prior t^) that at which the action tlryt became triable, and er- 
ror sufficient to comp(»l a reven-^al of a judj^'uient rendered against him ui>on 
such trial. Guj)en v. ^Stephenson, 18-140; Kice v. Siiupson, 2(>-140. 

We hold that when the issues have been once made up by the filing of 
I)leadingH, or the failure to tile them, the ca.^e is, under said §315, triable at 
any term commencing more than ten days thereafter, and any subsequent 
change in the issues made by tiling new or amended pleading, by leave of 
the court, or consent of the i)arti('S, docs not render said 5 315 a^rain o])era- 
tive and postponement compulsory, llice v. Ilodgt^, L'O -1()8. 

By this, actions are triable, althoutzh the issues are joined two days after J 
the trial docket is made up. Indeed, as the trial docket is to l)e made up at 
least twelve days before the term, it may in fact be made up many days be- 
fore it is settled what cases are triable; and wIkmo a frivolous demurrer is 
filed during the term, the court may order a trial at the same term. Race v. 
.Alalony, 21-37. 

{Gen. Stat.) Evidence given at one term will not ])e con«idered at next, 
if trial not completed, and aetion continued. Butler v. McMil en, 13-392. 
—10 
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Giving the district court power to hold an adjourned term, gives it power, 
not to adjourn from day to day, but to adjourn over a length of time, over 
intervening obstacles to the holding of court. State v. Montgomery, 8-358. 

(4126 ) , § 816. Continuance. The court may, for good cause 
shown, continue an action at any stage of the proceedings, upon 
such terms as may be just. When a continuance is granted on 
account of the absence of evidence, it snail be at the cost of the 
party making the application, unless the court otherwise order. 

It is not necessary that cases should be tried arbitrarily in their order. 
Green v. Bulkley, 23-134. 

The court had the power to tax the costs to the party applying for the 
continuance. Hodgin v. Barton, 23-744. 

Evidence given at one term will not be considered at next, if trial not 
completed, and action continued. Butler v. McMillen, 13-392. 

Granting or refusing a continuance under the code is so largely within the 
discretion of the trial court, that unless it appears that the court has abused 
its discretion, this court cannot reverse the ruling. Moon v. Heifer, 25-144 

(4127) §317. Affidavit for Continuance, A motion for a 
continuance, on account of the absence of evidence, can be 
made only upon affidavit, showing the materiality of the evi- 
dence expected to be obtained, and that due diligence has been 
used to obtain it, and where the evidence may be; and if it is 
for an absent witness, the affidavit must show where the wit- 
ness resides, if his residence is known to the party, and the 
probability of procuring his testimony within a reasonable 
time, and what facts he believes the witness will prove, and 
that he believes them to be true. If, thereupon, the adverse 
party will consent that on the trial the facts alleged in the affi- 
davit shall be read and treated as the deposition of the absent 
witness, or that the facts in relation to other evidence shall be 
taken as proved to the extent alleged in the affidavit, no con- 
tinuance shall be granted on the ground of the absence of such 
evidence. 

Section 317 of the code, providing that no continuance shall be granted 
on the ground of the absence of evidence, if the adverse party consent that 
on the trial the facts alleged in the affidavit shall be read and treated as the 
deposition of the absent witness, has no application to justices' courts. (1882.) 
McGowen v. Campbell, 28-31. 

The granting of a continuance is largely within the dipcretion of the court 
Hottenstein v. Conrad, 9-436; Swenson v. Aultman, 14-273. 

A continuance to the next term passes the case till the regular term. 
Sawyer v. Bryson, 10-199. 

Party asking for continuance must show that he used due diligence. Ed. 
Assoc'n V. Hitchcock, 4-36. 

On consent to have affidavit for continuance read in evidence, it is proper 
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to refuse application for continuance. Thompeon v. State, 6-160; State v. 
Dickson, 6-209. 

Trial has been commenced at one term, and continuance till third term, 
and defendant testifies, and there is no rebutting evidence. The plaintiff 
cannot inquire into errors in the rulings of the court on the trial at the first 
term. Butler v. McMillen, 13-386. 

Application was made for continuance on the ground of absence of the 
evidence of B. 8. By consent of the opposite parties, the aflB davit reciting 
such testimony was received as a deposition, and the application properly 
overruled. Rice v. Hodge, 26-168. 

The affidavit in the case was read in evidence, upon the consent of the 
prosecution that the facts alleged might be read and treated as the deposi- 
tions of the absent witnesses. Under this agreement, and the law applicable 
to such cases, (Code, J 317; Crim. Code, i 210,) it should have been read to 
the jury, and treated by the court as the deposition of the witness therein 
named. State v. Roark, 23-151. 

Refusal to instruct the jury that they must treat the testimony set out in 
an affidavit for continuance in the same manner as if said witnesses had 
given such testimony from the stand, not error. State v. White, 17-491. 

The affidavit does not show that the defendant used due diligence to ob- 
tain the evidence for which he asked the continuance; and it does not state 
the evidence itself in any proper manner. The issuing of subpoenas for 
non-resident witnesses is not diligence. Payne v. Nat. Bank, 16-163. 

Application for continuance should show the testimony. Brown v. John- 
son, 14-378. 

(4128) §818. Trial Docket The clerk shall make out a 
copy of the trial docket for the use of the bar, before the first 
day of the term of court. 
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(4129) § 319. Competent Witness. No person shall be dis- 
qualified as a witness in any civil action or proceeding, by 
reason of his interest in the event of the same, as a party or 
otherwise, or by reason of his conviction of a crime; but sueli 
interest or conviction may be shown for the purpose of affect- 
ing his credibility. 

Section 319 of the civil code prescribes the rule as to the competency of 
witnesses, and H 322 and 323 furnish the exceptions, and all that was in- 
tended to be accomplished by § 320 was to prevent ? 319 from repealing? or 
modifying, by construction or implication, any of the laws then existing re- 
lating to tlie settlement of the estates of deceased persons, or infants, idiots 
or lunatics, or the attestation of certain inHtruments; and it was not in- 
tended that { 320 should prescribe the rule, or the exceptionp, as to the com- 
I>etency or incompetency of witnc^nes; hence, in an action against an 
executor of an estate, the executor, the devisee and legatee, and the hus- 
band or wife of the devisee or legatee, may be witnesses for some purposes, 
in favor of the estate, and are competent witncMses in all cases, unless made 
incompetent by other sections of the statutes than said J 320. McCartney 
V. Spencer, 20-62. 

A true construction of subd. 3 of ^323, in connection with ?319, does 
away with the question of interest on the part of the witness, and only ap- 
plies, when the husband or wife is a party to the action, or where the rights 
of the other, though not a party to the record, would be concluded by any 
verdict rendered. The exception so contained in said subdivision of ?323 
to the general rule adopted in ? 319 should be confined to the terms stated. 
Higbee v. McMillan, 18-136. 

In an action where a husband and wife, with others, are parties, and in 
which the judgment may be rendered for or against any one or more of the 
plaintiffs or defendants, both husband and wife are competent witnesses for 
or against any of the parties, except for or against each other. Ruth v. 
Ford, 9-30. 

Indian is not incompetent because he does not know the nature of an 
oath exactly, or the penalties for perjury, but thinks he will be hanged if he 
tells a lie. Smith v. Brown, 8-()08. 

"If you should be satisfied that any witness in this case has willfully and 
corruptly testified falsely to any material fact, then it is your duty to disre- 
gard the whole of the testimony of such witness," is erroneous instruction, 
overruling 3-488. Shellabarger v. Nafus, 15-547. 

Widow, executrix, held to be a comi)etent witness as to all matters except 
communications between herself and husband during marriage. Adverse 
party not competent to testify to any transaction had with the deceased. 
Jaquith v. Davidson, 21-:i41. 

(4130) §320. Witness; Preceding Section. Nothinff in 
the preceding section contained shall, in any manner, anect 
the laws now existing, relating to the settlement of estates of 
deceased persons, infants, idiots or lunatics, or the attestation 
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of the execution of last wills and testaments, or of conveyances 
of real estate, or of any other instrument required by law to 
be attested. 

All that was intended to be accomplished by i 320, was to prevent {319 
from repealing or modifying, by construction or implication, any of the laws 
then existing relating to the settlement of the estates of deceased persons or 
lunatics, or the attestation of certain instruments; and it was not intended 
that J 320 should prescribe the rule or the exceptions as to the competency 
or incompetency of witnesses. McCartney v. Spencer, 26-62. 

Persons who are of unsound mind at the time of their production for ex- 
amination are incompetent. Sarbach v. Jones, 20-500. 

(4131) §821. Adverse Party Witness. Any party to a 
civil action or proceeding may compel any adverse party or 
person, for whose benefit such action or proceeding is insti- 
tuted, prosecuted or defended, at the trial, or by deposition, to 
testify as a witness in the same manner, and subject to the same 
rules, as other witnesses. 

Adverse party may be compelled to give his deposition, even if he resides 
in the county of the trial. In re Abeles, 12-452. 

(4132) §322. Witness Incompetent. No party shall be 
allowed to testify in his own behalf, in respect to any transac- 
tion or communication had personally by such party with a 
deceased person, when the adverse party is the executor, ad- 
ministrator, heir-at-law, next of kin, surviving partner or as- 
signee of such deceased person, where they have acquired title 
to the cause of action immediately from such deceased person; 
nor shall the assignor of a thing in action be allowed to testify 
in behalf of such party concerning any transaction or commu- 
nication had personally by such assignor with a deceased person 
in any such case; nor shall such party or assignor be competent 
to testify to any transaction had personally by such party or 
assignor with a deceased partner or joint contractor in the ab- 
sence of his surviving partner or joint contractor, when such 
surviving partner or joint contractor is an adverse party. If 
the testimony of a party to the action or proceeding has been 
taken, and he afterwards die, and the testimony so taken shall 
be used after his death, in behalf of his executors, administra- 
tors, heirs-at-law, next of kin, assignee, surviving partner or 
joint contractor, the other party, or the assignor, shall be com- 
petent to testify as to any and all matters to which the testimony 
so taken relates. 

Evidence offered by widow, in her own behalf, concerning communica- 
tions which she had personally with her husband in respect to his making 
of the ante-nuptial agreement, which was objected to, is inadmissible in this 
case. Hafer v. Hafer, 33-463. 
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The cashier is the executive officer or agent of the financial department 
of the hank, and in all the duties imposed upon him by law or usage, as such 
cashier, he acts for the bank and speaks for the bank; but if he dies the 
bank does not die, and J 322 has no application whatever. Ellicott v. Barnes, 
31-172. 

While a party may not under ? 322 of the civil code testify in his own be- 
half as to any transaction had personally by him with a deceased partner or 
joint contractor in the absence of his surviving partner or joint contractor, 
when such surviving partner or joint contractor is an adverse party, yet, if 
he is called by such adverse party to testify as to part of any such transac- 
tion, he may, at his own instance, and in his own behalf, testify as to the 
whole of such transaction. Niccolls v. Esterly, 1&-33. 

While the action was a contest over the will, the purpose of the proceed- 
ing was to defeat the title of the witness and his son given by the will, and 
thereby have the real estate apportioned among all the heirs-at-law, in ac- 
cordance with the provisions of the statute relating to descents and distri- 
butions. Within the spirit of } 322, the defendant ought not to have been 
permitted to prove by his own oath the communications of the deceased to 
him, which perhaps might have been disproved had she been living. Kich 
V. Bowker, 25-11. 

Where a motion for a new trial alleges only that the finding and judg- 
ment are not sustained by the evidence, and are contrary to law, and the 
amount of the judgment is in excess of the amount due, all " errors of law 
occurring at the trial" as to competency of rejected evidence are waived. 
Clark v. Imbrie, 25-425. 

This testimony was with respect to certain transactions had between 
Gladden and James. Since these transactions were had, James died, and 
the defendants ribw hold under him, and Gladden transferred his interest 
to the plaintiff; and hence we think the evidence was incompetent. (28- 
400.) Yeamans v. James, 29-383. 

The plaintiff in a suit of replevin having died, the suit was revived in 
the name of his widow, as executrix. Held, That she was a competent 
witness as to all matters except communications between herself and her 
husband during marriage: And further held, That the adverse party was 
not competent to testify to any transaction or communication had person- 
ally With such deceased plaintiff, no matter in whose presence the same 
was had. Jaquith v. Davidson, 21-341. 

Suit by two surviving members of a firm against party, on account for 
lumber sold; he cannot testify concerning any transaction had personally 
with the deceased member. Hook v. Bixby, 13-170. 

This section does not prohibit a party, sued by an administratrix for a 
debt due the deceased, from testifying as to any question raised^ by the 
issues, where such testimony is not in respect to any transaction or com- 
munication had personally by such party with the deceased person. Mc- 
Kean v. Massey, 9-600. 

{Code 1862, iSSS,) A surviving partner, plaintiff, is a competent witness. 
In such case defendant may testify as to all matters transpiring since the 
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death, and as to all respootinj; which the surviving partner testified, and is 
competent to authenticate his books of account. Anthony v. Stinson, 
4-212. 

A party to a suit, thouj?h the adv(*rse party is the administrator or ex- 
ecutor of a deceased person, is competent as a witness in his own behalf 
to testify to essential facts in. issue, not relating to any transaction or com- 
munication had i:)ersonally by the witness with the intestate or testator. 
Clary v. Smith, 20-87. 

(4133) §323. Incompetent Witness. The following per- 
sons shall be incompetent to testify: FirH^ Persons who are of 
unsound mind at the time of their production for examination. 
Second, Children under ten years of age who appear incapable 
of receiving just impressions of the facts respecting which they 
are examined, or of relating them truly. I'hird, Husband and 
wife, for or against each other, except concerning transactions 
in which one acted as the agent of the other, or when they are 
joint parties and have a joint interest in the action; but in no 
case shall either be permitted to testify concerning any com- 
munication made by one to the other during the marriage, 
whether called while that relation subsisted, or afterwards. 
Fourth, An attorney, concerning any communications made to 
him by his client, in that relation, or his advice thereon, with- 
out the client's consent. Fifth, A clergyman or priest con- 
cerning any confession made to him in his professional 
character in the course of discipline enjoined by the church to 
which he belongs, without the consent of the person making 
the confession. Sixth, A physician or surgeon concerning any 
communication made to nim by his patient with reference to 
any physical or supposed physical disease, or any knowledge 
obtained by a personal examination of any such patient: Pro- 
vided, That if a person offer himself as a witness, that is to be 
deemed a consent to the examination; also, if an attorney, 
clergyman or priest, physician or surgeon on the same subject, 
within the meaning of the last three subdivisions of this sec- 
tion. [L. 1872, ch. 165, §1 (§323, as amended); took effect 
March 21, 1872.] ■ 

Where an action was commenced on a note and mortgage against J. and 
wife, and it is allofxcd that the note and morttrage were each executed by 
each of the defendant^, and apparently they were so executed, and after- 
ward judgment is rendered against J., and afterward a trial is had between 
the plaintiff and Mrs. J. upon the plaintiff's petition, Mrs. J.'s separate an- 
swer, (which put in issue the execution by her of the note and mortgage,) 
and the plaintiff's reply: ILld, That J. is not a competent witness to testify 
on behalf of his wife that she did not execute the note. Jenkins v. Levis, 
25-479. 
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Widow and executrix, plaintiff, held comiKitent as to all malter excep; 
communications. Jaquith v. Davidson, 21-;i4i. 

When, in the abponoe of the hui^band from home, tlie wife acts in protec 
tion of property claimed by him, and within the home limits, although with- 
out any express direction or agreement, she is acting as his agent, and wit 
be a competent witness in an action by or against him, as to what she does 
and resists. Fisher v. Conway, 21-23. 

A witness, after his res^tomtion to sanity, may testify respecting fact 
which occurred during the period he was under guardianship; and it is fo. 
the jury to judge of the credit that is to be given to his testimony. Sarbacl i 
V. Jones, 20-500. 

While the civil code provides that neither the husband nor wife shall, a> 
a witness, furnish evidence concerning confidential communications, yet it 
does not provide that others who may happen to be possessed of such com- 
munications shall not do so. State v. Buffington, 20-015. 

A wife is a competent witness as to the communications made to a third 
person by her husband in her presence and hearing, in all civil actions in 
which the husband is not a party to the suit, when his rights will not be 
concluded by any verdict therein, and when such communications are them- 
selves admissible in evidence. Higbee v. McMillan, 18-136. 

[Gen, Stat,) In an action where a husband and wife, with others, are 
parties, and in which the judgment may be rendered for or against any one 
or more of the plaintiffs or defendants, both husband and wife are compe- 
tent witnesses for or a^'uinst any of the parties, except for or against each 
other. Ruth v. Ford, 9-30. 

Divorced wife, in an action against her husband and his vendee to set 
aside a deed to the homestead, because her signature to the deed was ob- 
tained by duress, cannot be allowed to testify to threats made to her by her 
husband while the marriage relation existed. Anderson v. Anderson, 9-112. 

MEANS OF PIIODUCING WITNESSES. 

(4134) §824. Subpoena. The clerks of the several courts, 
and judges of the probate courts, shall, on application of any 
person having a cause or any matter pending in the court, issue 
a subpoena for witnesses, under the seal of the court, inserting 
all the names required by the ap])licant in one subpa^m, which 
may be served by the sheriff, coroner or any constable of the 
county, or by the party, or any other person. When a sub- 
poena is not served by the she rill", coroner or countable, prool 
of service shall be shown by alH<hivit; but no costs of service' 
of the same shall be allowed, except when served by an officer. 

(4135) §325. Subpoena; Contents. The 8ubpa?na shall b. 
directed to the person therein named, requiring him to attend 
at a particular time and place, to testify as a witness; and i: 
may contain a clause directing the witness to bring with hini 
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any book, writing or other thing, under his control, which he 
is bound by law to produce as evidence. 

When a witness has been subpcBnaed to bring a memorandum which is 
competent evidence, and has it with him on the stand, it is error for the 
court to refuse to make him produce it as evidence in the case. Marsh v. 
Davis, 33-332. 

(4136) §826. Deposition. When the attendance of the 
witness, before any officer authorized to take depositions, is 
required, the subpoena shall be issued by such officer. 

(4137) § 827. Service of Subpoena. The subpoena shall be 
served either by reading or by copy delivered to the witness, or 
left at his usual place of residence; but such copy need not 
contain the name of any other witness. 

(4138) §828. Attendance; Witness. A witness shall not 
be obliged to attend for examination on the trial of a civil ac- 
tion except in the county of his residence, nor to attend to give 
his deposition out of the county where he resides, or where he 
may be when the subpoena is served upon him. 

There is no provision in the statutes requiring a witness to attend court 
except upon a subpoena; and no provision authorizing the issuance of a sub- 
poena firom the district court of one county to the sheriff of another county; 
and a witness who attends out of his county is not entitled to mileage. My- 
lius V. St. L. Ft S. & W. Rid., 31-234. 

(4139) §829. Witness Demanding Pees. A witness may 
demand his traveling fees and fee for one day's attendance, 
when the subpoena is served upon him ; and if the same be 
not paid, the witness shall not be obliged to obey the subpoena. 
The fact of such demand and non-payment shall be stated in 
the return. 

(4140) §380. Contempt. Disobedience of a subpoena, or 
refusal to be sworn or to answer as a witness, or to subscribe a 
deposition, when lawfully ordered, may be punished as a con- 
tempt of the court or officer by whom his attendance or testi- 
mony is required. 

Where witness is ordered to remain out of the court room, but disobeys 
the order, his testimony should not be rejected. Davenport v. Ogg, 15-363. 

Witness subpoenaed to testify before a notary, refusing to give his deposi- 
tion, may be committed for contempt. In re Abeles, 12-451. 

(4141 ) § 831. Attachment ; Witness. When a witness fails 
to attend in obedience to a subpoena (except in case of a de- 
mand and failure to pay his fees), the court or officer before 
whom his attendance is required may issue an attachment to 
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the sheriff, coroner or constable of the county, commanding 
him to arrest and bring the person therein named before the 
court or oflBicer, at a time and place to be fixed in the attach- 
ment, to give his testimony and answer for the contempt. If 
the attachment be not for immediately bringing the witness 
before the court or oflicer, a sum may be fixed in which the 
witness may give an undertaking, with surety, for his appear- 
ance; such sum shall be endorsed on the back of the attach- 
ment; and if no sum is so fix^ed and indorsed, it shall be one 
hundred dollars. If the witness be not personally served, the 
court may, by a rule, order him to show cause why an attach- 
ment should not issue against him. 

(4142) §332. Contempt; Funishment The punishment 
for the contempt mentioned in section three hundred and 
thirty-one, shall be as follows: When the witness fails to attend, 
in obedience to the subpoena (except in case of a demand and 
failure to pay his fees), the court or officer may fine the witness 
in a sum not exceeding fifty dollars. In other cases, the court 
or officer may fine the witness in a sum not exceeding fifty 
dollars, or may imprison him in the countv jail, there to re- 
main until he shall submit to be sworn, testing or give his depo- 
sition. The fine imposed by the court shall be paid into the 
county treasury, and that imposed by the officer shall be for 
the use of the party for whom the witness was subpoenaed. 
The witness shall, also, be liable to the party injured for any 
damages occasioned by his failure to attend, or his refusal to 
be sworn, testify or give his deposition. 

(4143) §333. Discharge Imprisoned Witness. A witness 
so imprisoned by an officer before whom his deposition is being 
taken, may api)ly to a judge of a court of record, who shall 
have power to discharge him, if it appears that his imprison- 
ment is illegal. 

(4144) §834. Attachment for Arrest. Every attachment 
for the arrest, or order of commitment to prison of a witness by 
a court or officer, pursuant to this chapter, must be under the 
seal of the court or officer, if he have an official seal, and must 
specify, particularly, the cause of arrest or commitment; and 
if the commitment be for refusing to answer a question, such 
question must be stated in the order. Such order of commit- 
ment may be directed to the sherift', coroner or any constable 
of the county where such witness resides, or may be at the 
time, and shall be executed by committing him to the jail of 
such county, and delivering a copy of the order to the jailor. 

(4145) §335. Examination; Prisoner. A person confined 
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to any prison in this state, may, by order of any court of rec- 
ord, be required to be produced for oral examination in the 
county where he is imprisoned, but in all other cases his exam- 
ination must be by deposition. 

^4146) §836. Custody. While a prisoner's deposition is 
being taken, he shall remain in the custody of the officer hav- 
ing him in charge, who shall afford reasonable facilities for the 
taking of the deposition. 

(4147) § 337. Witness Privileged. A witness shall not be 
liable to be sued in a county in which he does not reside, by 
being served with a summons in such county, while going, re- 
turning or attending, in obedience to a subpoena. 

(4148) §338. Fees, Demanding. At the commencement 
of each day after the first day, a witness may demand his fees 
for that day's attendance, in obedience to a subpoena; and if 
the same be not paid, he shall not be required to remain. 

(4149) §389. Oath. Before testifying, the witness shall be 
sworn to testify the truth, the whole truth, and nothing but the 
truth. The mode of administering an oath shall be such as is 
most binding on the conscience of trie witness. An interpreter 
may be sworn to interpret truly, whenever necessary. 

Witness cannot testify unless he will take the oath or afcm. May berry 
V. Sivey, 18-295. 

MODE OF TAKING THE TESTIMONY OF WITNESSES. 

(4150) §340. Mode of Taking Testimony. The testi- 
mony of witnesses is taken in three modes : Firsts By affida- 
vits. Second^ By deposition. Thirds By oral examination. 

(4151) § 841. Affidavit Defined. An affidavit is a written 
declaration, under oath, made without notice to the adverse 
party. 

Verification of petition for injunction. "Who, being sworn according to 
law, depose and say, that the said several matters and things set forth in 
the foregoing petition are, according to the best of their knowledge, infor- 
mation and belief, true in substance and in fact, except as to such matters 
stated on information and belief, and as to such statements affiants believe 
them to be true. * * * Sworn and subscribed before me, this 5th day 
of May, A. D. 18<)6. R. L. Pka>se, Xotttry Public'^ — is not a good affidavit, 
and injunction granted on sucli a verified petition, used as an affidavit, will 
be vacated. Atchison v. Bartholow, 4-139. 

(4152) § 342. Deposition Defined. A deposition is a writ- 
ten declaration, undcn' oath, made upon notice to the adverse 
party, for the purpose of enabling him to attend and cross- 
examine, or upon written interrogatories. 
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(4153) §343. Oral Examination. An oral examinatiQn is 
an examination in the presence of the jury or tribunal which 
is to decide the fact or act upon it, the testimony being "heard 
by the jury or tribunal from the lips of the witness. 

AFFIDAVITS. 

(4154) §344. Affidavit Used for What. An affidavit ma\ 
be used to verify a pleading, to prove the service of a summons, 
notice or other process in an action, to obtain a provisional 
remedy, an examination of a witness, a stay of proceedings, o! 
upon a motion, or in any other case permitted by law. 

(4155) §345. Before Whom. An affidavit may be made 
in and out of this state, before any person authorized to take 
depositions, and must be authenticated in the same way, ex- 
cept as provided for the verification of pleadings. 

DEPOSITIONS. 

(4156) §346. Deposition. The deposition of any witness 
may be used only in the following cases: Flrst^ When the 
witness does not reside in the county where the action or pro- 
ceeding is {)endi ng, or is sent for trial by change of venue, or is 
absent therefrom. ^Second, When, from age, infirmity or im- 
prisonment, the witness is unable to attend court, or is dead. 
Third, When the testimony is required upon a motion, or in 
any other case where the oral testimony of the witness is not 
required. 

No witness is required to attend the district court unless he has been 
rejrularly BubiMcnaed ; and no subpoena can be regularly issued or serve* 1 
ujK)n him for such a purpose except a subpcena from his own county, and 
he is not required to attend the district court, or to give his evidence, ex- 
cept in his own county, and no mileage fees will be allowed him in attend- 
ing upon court beyond his own county. Mylius v. St. L. Ft. S. <fe W. R. R., 
31-2i;5. 

The deposition of a witness can never be used as evidence, except when* 
the oral testimony of the witness cannot be procured, or where the oral 
testimony of the witness is not required. Fullen wider v. Ewing, 30-22. 

If the plaintiff can prove his claim in the probate court without the aid 
of depositions, or if his claim is admitted, he does not iuhhI to take deposi- 
tions; but if he cannot prove his chiim without the aid of depositions, and 
the administrator will not admit his claim, nor consent in writing that 
depositions may be takt^n, then the plaintilf, after his claim has been dis- 
allowed in the probate court, must tak(* an ai)peal to the district court, where 
he can take depositions, under '0.'Mi) 'M\2 of the civil code. Case v. Huey, 
26-556. 

Adverse party may be compelled to give his deposition, even if he re- 
sides in the countv of the trial. Jii re Abeles, 12-452. 
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(4157) §347. When Deposition May be Taken. Either 
party may commence taking testimony by deposition at any 
time after service upon the defendant. 

When the holder of a claim does in fact take deposition by giving notice 
to the administrator, under H 346, 347, 352, but takes the same without the 
(onsent of the administrator, and in his absence: HMf That such deposi- 
tions are invalid. Case v. Huey, 26-653. 

OFFICER WHO MAY TAKB THEM. 

(4158) §348. Before Whom. Depositions may be taken 
in this 'State before a judge or clerk of a court of record, be- 
fore a county clerk, justice of the peace, notary public, mayor 
or chief magistfate of any city or tov^rn corporate, or before a 
master commissioner, or any person empowered by a special 
commission; but depositions taken in this state, to be used 
therein, must be taken by an officer or person whose authority 
is derived within the state. 

AflSdavit verifying the petition, made before the attorney of the plaintiflf, 
is unauthorized. Warner v. Warner, 11-123. ^ 

(4159) §349. Deposition Taken Out of State. Deposi- 
tions may be taken out of this state by a judge, justice or 
chancellor of any court of record, a justice of the peace, 
notary public, mayor or chief magistrate of any city or town 
corporate, a commissioner appointed by the governor of this 
state to take depositions, or any person authorized by a special 
commission from this state. 

Verification of petition before attorney ol plaintiff is unauthorized, War- 
ner V. Warner, 11-123. 

(4160 ) § 350. Officer Interested. The officer before whom 
depositions are taken must not be a relative or attorney of either 
party, or otherwise interested in the event of the action or pro- 
ceeding. 

(4161) §351. Commission to Take Deposition. Any 

court of record of this state, or any judge thereof, is authorized 
to grant a commission to take depositions within or without 
the state. The commission must be issued to a person or per- 
sons therein named, by the clerk, under the seal of the court 
granting the same; and depositions under it must be taken 
upon written interrogatories, unless the parties otherwise agree. 

MANNER OF ,TAKINa AND AUTHENTICATING THEM. 

(4162) §352. Notice to Tak# Deposition. Prior to the 
taking of any deposition, unless taken under a special commis- 
sion, a written notice, specifying the action or proceeding, the 
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name of the court or tribunal in which it is to be used, and the 
time and place of taking the same, shall be served upon the 
adverse party, his agent or attorney of record, or left at his 
usual place of residence. The notice shall be served so as to 
allow the adverse party sufficient time, by the usual route of 
travel, to attend, and one day for preparation, exclusive of Sun- 
day and the day of service; and the examination may, if so 
stated in the notice, be adjourned from day to day. 

Where the holder of a claun does in fiw^ take depositions by giving notice 
to the administrator, under {{ 346, 347, 352, but takes the same without the 
consent of the administrator and in his absence : Held, That such depositions 
are invalid, such depositions being taken while the claim is pending in the 
probate court Swayze v. Wade, 26-555. 

It is error to take a deposition under a notice entitled in two distinct cases ; 
but where both cases are between the same parties, this court will presume, 
in the absence of proof to the contrary, that it was shown to the court below 
that both cases were upon the same matter, and therefore the error may be 
disregarded, as not affecting substantial rights. Laithe v. McDonald, 7-254. 

(A 63) §863. Notice by Publication. When the party 
against whom the deposition is to be read is absent from or a 
non-resident of the state, and has no agent or attorney of rec- 
ord therein, he may be notified of the taking of the deposition 
by publication. The publication must be made three consec- 
utive weeks, in some newspaper printed in the county where 
the action or proceeding is pending, if there be any printed in 
such county, and if not, in some newspaper printed in this 
state, of general circulation in the county. The publication 
must contain all that is required in a written notice, and may 
be proved in the manner prescribed for service by publication 
at the commencement of the action. 

(4184) §864. Deposition; Written. The deposition shall 
be written in the presence of the officer taking the same, either 
by the officer, the witness or some disinterested person, and 
subscribed by the witness. 

(4165^ §855. Sealed, Indorsed, etc. The deposition, so 
taken, snail be sealed up and indorsed with the title of the 
cause and the name of the officer taking the same, and by him 
addressed and transmitted to the clerk of the court where the 
action or proceeding is pending. It shall remain under seal 
until opened by the clerk by order of the court, or at the re- 
quest of a party to the action or proceeding, or his attorney. 

Where a deposition is received by the clerk nearly a month before the 
trial, and opened and used by the parties on a motion'three days before the 
trial, and kept with the papers of the case during those three days, and in- 
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dorsed on the day it was received as " received," but not as "filed : " Held, That 
the deposition, if otherwise regular, should have been admitted in evidence, 
llogendobler v. Lyon, 12-276. 

(4166) §356, Deposition; Evidence. The depositions 
taken pursuant to this article shall be admitted in eWdence on 
the trial of any civil action or proceeding, pending before any 
justice of the peace, mayor or other judicial officer, arbitrator 
or referee. 

(4167) §357, May be Read. When a deposition has been 
once taken, it may be read in any stage of the same action or 
proceeding, or in any other action or proceeding upon the 
same matter between the same parties, subject, however, to all 
such exceptions as may be taken thereto under the provisions 
of this article. 

(4168) § 358. Authentication of Depositions. Depositions 
taken pursuant to this article, by any judicial or other officer 
herein authorized to take dei)ositions, having a seal of office, 
whether resident in this state or elsewhere, shall be admitted 
in evidence, upon the certificate and signature of such officer, 
under the seal of the court of which he is an officer, or his offi- 
cial seal; and no other or further act of authentication shall be 
required. If the officer taking the same have no official seal, 
the deposition, if not taken in this state, shall be certified and 
signed by such officer, and shall be further authenticated, either 
by parol proof, adduced in court, or by the official certificate 
and seal of any secretary or other officer of the territory 
keeping the great seal thereof, or of the clerk or prothonotary 
of any court having a seal, attesting that such judicial or other 
officer was, at the time of taking the same, duly qualified, and 
acting as such officer. But if the deposition be taken within 
this state by an officer having no seal, or within or without this 
state under a special commission, it shall be sufficiently authen- 
ticated by the official signature of the officer or commissioner 
taking the same. 

(4169) § 359. Certificate of Ofllcer. The officer taking the 
deposition shall annex thereto a certificate, showing the follow- 
ing facts: That the witness was first sworn to testity the truth, 
the whole truth, and nothing but the truth; that the deposition 
was reduced to writing by some proper person, naming him; 
that the depositijon was written and subscribed in the presence 
of the officer certifying thereto; that the deposition was taken 
at the time and place specified in the notice. 

(4170) § 360. Not Read if Witness Can be Had. AVhen 
a deposition is ofiered to be read in evidence, it must ai)pear 
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to the satisfaction of the court that, for any cause specified in 
section three hundred and forty-six, the attendance of the wit- 
ness cannot be procured. 

The deposition of a witness can never be used as evidence, except where 
the oral testimony of the witness cannot be procured, or where the oral tes- 
timony of the witness is not required, and an affidavit can never be used as 
evidence where a deposition cannot be so used ; and in many cases an affi- 
davit cannot be used where a deposition may be used. FuUenwider v. Ew- 
ing, 30-22. 

(4171) §86L Filing Deposition. Every deposition in- 
tended to be read in evidence on the trial, must be filed at 
least one day before the day of trial. 

The rule in regard to the computation of time is not to exclude both the 
day on which the notice is served, and the day on which the act is to be 
performed, but to exclude the one and include the other. This distinction 
may be important in determining when depositions must be filed. Dough- 
erty V. Porter, 18-209. 

The omission of the clerk to note the /act of filing should not deprive the 
party of the right to use his testimony. Hogendobler v. Lyons, 12-281. 

(4172) §862. Pees of Officer. The following fees shall be 
allowed for taking depositions in this state, viz. : Swearing each 
witness, ten cents; for each subpoena, attachment or order of 
commitment, fifty cents; for each hundred words contained in 
such deposition and certificate, fifteen cents, and no more; 
and such officer may retain the same until such fees are paid; 
such officer shall also tax the costs of the sheriff or other offi- 
cer who shall serve the process aforesaid, and fees of the wit- 
nesses, and may, also, if directed by the person entitled thereto, 
retain such deposition until the said fees are paid. 

EXCEPTIONS TO DEPOSITIONS. 

(4173) §863. Exceptions to Depositions. Exceptions to 
depositions shall be in writing, specifying the grounds of ob- 
jection, and filed with the papers in the cause. 

Depositions must be taken at the time designated, or good reason for con- 
tinuing the taking shown. Kisskadden v. Grant, 1-328. 

Objection to incompetency of witness giving deposition should be made 
at trial. Johnson v. Matthews, 5-118. 

Objection to deposition, except for incompetency or irrelevancy, must 
be in writing, and filed before the commencement of the term. K. P. R. R. 
V. Pomter, 9-627. 

(4174) §364. Filing Exceptions. No exception other than 
for incompetency or irrelevancy shall be regarded,.unle88 made 
and filed before the commencement of the trial. 

—11 
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Whether the defendant had used due diligence to obtain a continuance 
was a matter to the court, preceding the argument, to permit the affidavit to 
be read as a deposition, and after such agreement the question of diligence 
was immaterial. State v. Roark, 23-151. 

Objection to deposition, except for incompetency or irrelevancy, must be 
in writing, and filed before the commencement of the term. K. P. R. R. v. 
Pointer, 9-627. 

From this section it is fairly inferable that the objection for incompetency 
and irrelevancy may be made at any time during the trial, and could not 
properly be made at any other time. Johnson v. Matthews, 5-125. 

(4175) §865. Questions Before Trial on Exceptions. 

The court shall, on motion of either party, hear and decide 
the questions arising on exceptions to depositions, before the 
commencement of the trial. 

(4176) §366. Errors Waived. Errors of the court, in its 
decisions upon exceptions to depositions, are waived, unless 
excepted to. 

ADMISSION, INSPECTION, PRODUCTION AND PROOF OP DOCUMENTS. 

(4177) §367. Admission of Writings. Either party may 
exhibit to the other, or to his attorney, at any time before the 
trial, any paper or document material to the action, and request 
an admission, in writing, of its genuineness. If the adverse 
party, or his attorney, fail to give the admission in writing 
within four days after the request, and if the party exhibiting 
the paper or document be afterward put to any cost or expense 
to prove its genuineness, and the same be finally proved or ad- 
mitted on the trial, such costs and expenses, to be ascertained 
at the trial, shall be paid by the party refusing to make the ad- 
mission, unless it shall appear to the satisfaction of the court 
that there were good reasons for the refusal. 

(4178) §368. Inspection of Books, etc. Either party, or 
his attorney, may demand of the adverse party an inspection 
and copy, or permission to take a copy, of a book, paper or 
document in his possession or under his control, containing 
evidence relating to the merits of the action or defense therein. 
Such demand shall be in writing, specifying the book, paper 
or document with sufficient particularity to enable the otner 
party to distinguish it, and if compliance with the demand, 
within four days, be refused, the court or judge, on motion and 
notice to the adverse party, may, in their discretion, order the 
adverse party to give to the other, within a specified time, an 
inspection and copy, or permission to take a copy, of such 
book, paper or document; and on failure to comply with such 
order, the court may exclude the paper or document from being 
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^ven in evidence, or, if wanted as evidence by the party apply- 
ing, may direct the jury to presume it to be such as the party, 
by affidavit, alleges it to be. This section is not to be con- 
strued to prevent a party from compelling another to produce 
any book, paper or document when he is examined as a wit- 
ness. 

Where a defendant has been served with a subpoena ducet tecum^ and has 
with him the desired memorandum on the stand when testifying, which y 
competent evidtmce, it is error for the court to refuse to make him produce 
it Marsh v. Davis, 33-332. 

If the defendant relies upon a written or printed warranty, no oral evi- 
dence of it is permissible, unless the warranty is lost or the plaintiff refuse 
to give to the defendant an inspection or copy thereof, upon demand, as 
provided for in { 368 of the code. McCormick v. Roberts, 32-73. 

The court, upon motion, and notice to the defendant, and sufficient evi- 
dence of proper demand and refusal, will order said defendant to give to 
said counsel for the plaintiff within a specified time an inspection and 
copy, or permission to take a copy of county records within the custody of 
defendant. State v. Allen, 5-214. 

This section does not apply to copies obtained from the public records, 
equally accessible to all the parties. Ilammerslough v. Hackett. 30-64. 

(4179) §869. Copies of Writings. Either party, or his 
attorney, if required, shall deliver to the other party, or his 
attorney, a copy of any deed, instrument or other writing 
whereon the action or defense is founded, or which he intends 
to offer in evidence at the trial. If the plaintiff or defendant 
shall refuse to ftirnish the copy or copies required, the party 
80 refusing shall not be permitted to give in evidence, at the 
trial, the original of which a copy has been refused. This sec- 
tion shall not apply to any paper, a copy of which is filed with 
a pleading. 

This section does not apply to copies obtained from the public records, 
equally accessible to all the parties. Hammerslough v. Hackett, 30-04. 

Under ^^368, 369, the defendants could have obtained a copy of the 
plaintiff *s tax deed, provided they had the slijjhtest suspicion that he held 
or claimed to hold under any such tax deed; or, if the plaintiff had failed 
to furnish a copy to the defendanta, after a proper demand therefor under 
said sections, then the defendants could have excluded it from being intro- 
duced in evidence on the trial. Board v. Linscott, 30-266. 

(4180) §870. Laws of other States. Printed copies in 
volumes of statutes, codes or other written law, enacted by 
any other state or territory, or foreign government, purporting 
or proved to have been published by the authority thereof, or 
proved to be commonly admitted as evidence of the existing 
law in the courts or tribunals of such state, territory or gov- 
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eminent, shall be admitted by the courts and officers of this 
state, on all occasions, as presumptive evidence of such laws. 
The unwritten or common law of any other state, territory or 
foreign government, may be proved as facts by parol evidence; 
and the books of reports of cases adjudged in their courts, may 
also be admitted as presumptive evidence of such law. 

We cannot take judicial notice of the constitution or laws or judicial 
decisions of any other state. They must be proved by the introduction of 
evidence. Hunter v. Ferguson, 13-476. 

It seems that the attestation of a foreign record, under § 905 of the Re- 
vised Statutes of the United States, must be made by the clerk in person^ 
and cannot be made by a deputy or other person acting as a substitute for 
him. K. P. R. R. v. Cutter, 19-83. 

Our courts will not take judicial notice of the laws of Missouri, nor of 
any other state except our own. Such laws must be proved by the intro- 
duction of evidence. Porter v. Wells, 6-455. 

(4181) § 371. Authentication of Copies of Records, etc* 

Copies of records and proceedings in tne courts of a foreign 
country may be admitted in evidence, upon being authenti- 
cated as follows: Firsts By the official attestation of the clerk 
or officer in whose custody such records are legally kept; and, 
Second^ By the certificate of one of the judges or magistrates 
of such court, that the person so attesting is the clerk or officer 
legally intrusted with the custody of such records, and that the 
signature to his attestation is genuine; and, Thirds By the offi- 
cial certificate of the officer wiio has the custody of the princi- 
pal seal of the government under whose authority the court is 
held, attested by said seal, stating that such court is duly con- 
stituted, specifying the general nature of its jurisdiction, and 
verifying the seal of the court. 

Now, if neither the act of congress providing for the authentication of 
judicial records and proceedings, nor ? 377 of the civil code, applies to the 
authentication of records made by justices of the peace in sister states, then 
^371 of our civil code must apply ; for otherwise we would have no mode of 
proving records of justices of the peace of sister states, except the old com- 
mon-law mode; and just what that mode is, is not very well settled or de- 
fined. We think that said §371 of the civil code is applicable; that the 
same person may be the judge and the clerk of the same court, and may 
certify its proceedings in each capacity, we think has been settled beyond 
controversy. Case v. Huey, 26-560. 

It seems that the attestation of a foreign record, under ? 905 of the Re- 
vised Statutes of the "United States, must be made by the derk in person, 
and cannot be made by a deputy or other person acting aa a substitute for 
him. K. P. E. R. v. Cutter, 19-86. 

(4182) §372. Copies of Recorded Papers. Copies of all 
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papers authorized or required by law to be filed or recorded in 
any public office, or of any record required by law to be made 
or kept in any such office, duly certified by the officer having 
the legal custody of such paper or record, under his official 
seal, if he have one, may be received in evidence with the 
same effect as the original, when such original is not in the 
possession or under the control of the party desiring to use 
the same. 

Before parol secondary evidence of the contents of any paper can be 
naedf the testimony of the person who is shown to have been the last custo- 
dian of such paper, or who is presumed in law or from the circumstances of 
the case to be such custodian, must be introduced to show the loss or de- 
struction of such paper, if such testimony can be produced. Brock v. Cot- 
tingham, 23-389. 

The statute requires the county treasurer to keep a record of tax sales 
and redemptions, and a certified copy of that record would be evidence of 
the facts therein stated. But mere oral testimony that certain facts are 
shown by such record, whether given by the officer in charge of the rec. 
ords, or any i> Jier party, is not the best evidence, and is incompetent. Down- 
ing V. Haxtun, 21-179. 

A record copy of deed of assignment admissible, when the defendant, a 
grantee of the assignee, testifies that the original is not in his possession nor 
under his control. Marshall v. Shibley, 11-117. 

(4183) §373. Statute Books. The printed statute books of 
this state, or of the territory of Kansas, printed under authority, 
shall be evidence of the private acts therein contained. 

(4184) § 374. Copies of Laws, etc. Copies of any act, law 
or resolution contained in the printed statute books of the states 
and territories of the United States, purporting to be printed 
by authority, and which are now or may be hereafter deposited 
in the office of the secretary of this state, and required by law 
to be kept there, certified under the hand and seal of office of 
the secretary of this state, shall be admitted as evidence. 

(4185) §375. Acts of Congress Evidence. The printed 
books containing the acts of the congress of the United States, 
purporting to be published by authority of congress, or by 
authority of the United States, shall be evidence of the laws, 
public or private, general, local or special, therein contained. 

(4186) §376. Public Documents Evidence. Public docu- 
ments, purporting to be edited or printed by authority of con- 
gress, or either house thereof, shall be evidence to the same 
extent that authenticated copies of the same would be. 

(4187) § 877. Justice of Peace; Records. Copies of pro- 
ceedings before justices of the peace, certified by the justice be- 
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fore whom the proceedings are had, shall be evidence of such 
proceedings. 

We think this section has application only to domestic judgments — only 
to judgments rendered in the state of Kansas. Case v. Huey, 26-559. 

(4188) §378. Records of Justice Out of Office. Copies 
of proceedings had before a justice of the peace, where such 
justice is out of office, certified by the justice who is in pos- 
session of the docket and papers of such justice, shall be re- 
ceived in evidence in any court in this state. 

(4189) §379. Ordinances, etc., Evidence. Printed copies 
of the ordinances, resolutions, rules, orders and by-laws of any 
city or incorporated town in this state, published by authority 
of such city or incorporated town, and manuscript copies of 
the same, certified under the hand of the proper officer, and 
having the corporate seal of such city or town affixed thereto, 
shall be received as evidence. 

Parol evidence of city ordinance competent when the city failed to pro- 
vide book for recording same, and the original slips showing minutes of 
council proceedings, kept by the clerk, are also competent. City of Troy v. 
A. & N. Rid., 11-^19. 

The court cannot judicially take notice of existence of city ordinance. 
Anthony v. Halderman, 7-69. 

{Laws 1867, p, ISL) The official acts of the dty council can be proved 
only by the records of their proceedings, or otherwise, as provided by statute, 
aty of Topeka v. Tuttle, 5-322. 

(4190) §380. Evidence; Marriages. When, by ordinance 
or custom of any religious society or congregation in this state, 
a register is required to be kept of marriages, births, baptisms, 
deaths or interments, such register shall be admitted as evi- 
dence. 

(4191) §381. Marriage Register. Copies of the register 
referred to in the preceding section, certified by the pastor or 
other head of any such society or congregation, or by the clerk 
or other keeper of such register, and verified by his affidavit 
in writing, shall be received in evidence. 

(4192^ §382. Translation; Writing. Whenever any writ- 
ten evidence in a cause shall be in a language other than the 
English, a written translation thereof, in the English language, 
made by a competent translator, and verified by his affidavit, 
may be read in evidence instead of the original, if such origi- 
nal be competent evidence. 

(4193) §383. Receipt of Receiver; Effect. The usual du- 
plicate receipt of the receiver of any land office, or, if that be lost 
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or destroyed, or beyond the reach of the party, the certificate 
of such receiver that the books of his office show the sale of 
a tract of land to a certain individual, is proof of title equiva- 
lent to a patent against all but the holder of an actual patent. 

(4194) §384. Papers Deposited with Begister or Ke- 
coiver. CJopies of all papers and documents, lawfully depos- 
ited in the office of the register or receiver of any land office 
of the United States within this state, and copies of any official 
letter or communication, received by the register or receiver of 
any such land office, from any department of the government 
of the United States, when duly certified by the register or re- 
ceiver having the custody of such paper, document, letter or 
other official communication, shall be received in evidence in 
the same manner and with like effect as the originals. 

(4195) §385. Exemplifications. Exemplifications from 
the books of any of the departments of the government of the 
United JStates, or of any papers filed therein, shall be admitted 
in evidence in the same manner and with like effect as the 
originals, when attested by the officer having the custody of 
such originals. 

(4196) §386. Signature of Officer. The signature of 
the officer to any certificate or document hereinbefore men- 
tioned, shall be presumed to be genuine until the contrary is 
shown. 

(4197) §387. Account Books; Evidence. Entries in 
books of account may be admitted in evidence, when it is made 
to appear by the oath of the person who made the entries, that 
such entries are correct, and were made at or near the time of 
the transaction to which thoy relate, or upon proof of the 
handwriting of the person who made the entries, in case of 
his death or absence from the county. 

The evidence of those books of account seems to have been brought 
clearly within 2 387 of the code of civil procedure. The only one in respect 
to which there could be any doubt was that of J. G.N., and the objection to 
this is, that it was not a book of j^tMieral entries. It appears that the first en- 
tries of sales were made in a little pass-book or blotter, and from that copied 
into the journal which was ofTeird in evidence. These copies were generally 
made at the close of each day, though one of the witnesses says there was 
8om€;|^ime8 a delay of a day or two before they were transcribed. Thene 
original pass-bc^pks had been lost or destroyed, and the journal was admitted 
as evidence. We do not think the court erred in admitting this evidence. 
Rice V. Hodge, 2(>-171. 

(4198) §387(X, Records and Books. The books and rec- 
ords required by law to be kept by any probate judge, county 
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clerk, county treasurer, register of deeds, clerk of the district 
court, justice of the peace, police judge, or other public offi- 
cers, may be received in evidence in any court; and when any 
such record is of a paper, document, or instrument authorized 
to be recorded, and the original thereof is not in the possession 
or under the control of the party desiring to use the same, such 
record shall have the same effect as the original ; but no pub- 
lic officer herein named or other custodian of public records, 
shall be compelled to attend any court, officer or tribunal sit- 
ting more than one mile from his office with any record or 
records belonging to his office or in his custody as such officer. 
[L. 1870, cir. 87, § 12; took effect May 12, 1870.] 

Custodian of paper must be introduced to show its loss, before secondary 
evidence of its contents can be produced. Brock v. Cottingham, 23-389. 

PROCEEDINGS TO PERPETUATE TESTIMONY. 

(4199) §388. Perpetuating Evidence. The testimony of 
a witness may be perpetuated in the manner hereinafter pro- 
vided. 

(4200) §389. Petition. The applicant shall file in the office 
of the clerk of the district court a petition, to be verified, in 
which shall be set forth, specially, the subject-matter relative 
to which testimony is to be taken, and the names of the per- 
sons interested, if known to the applicant; and if not known, 
such general description as he can give of such persons, as 
heirs, devisees, alienees or otherwise. The petition shall also 
state the names of the witnesses to be examined, and the in- 
terrogatories to be propounded to each; that the applicant ex- 
pects to be a party to an action in a court of this state, in 
which such testimony will, as he believes, be material, and the 
obstacles preventing the immediate commencement of the ac- 
tion, where the applicant expects to be plaintiff. 

(4201) §390. Examination of Witnesses. The court, or a 
judge thereof, in vacation, may forthwith make an order allow- 
ing the examination of such witnesses. The order shall pre- 
scribe the time and place of the examination, how long the 
parties interested shall be notified thereof, and the manner in 
which they shall be notified. 

(4202) §391. Cross-Interrogatories. When it appears satis- 
factorily to the court or judge that the parties interested cannot 
be personally notified, such court or judge shall appoint a com- 
petent attorney to examine the petition, and prepare and file 
cross-interrogatories to those contained therein. The wit- 
nesses shall be examined upon the interrogatories of the 
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applicant, and upon cross-interrogatories, where they are re- 
quired to be prepared, and no others shall be propounded to 
them; nor shall any statement be received which is not 
responsive to some one of them. The attorney filing the 
cross-interrogatories shall be allowed a reasonable fee therefor, 
to be taxed in the bill of costs. 

(4203) § 392. Depositions. Such depositions shall be taken 
belore some one authorized by law to take depositions, or be- 
fore some one specially authorized by the court or judge, and 
shall be returned to the office of the clerk of the court in 
which the petition was filed. 

(4204) § 393. Deposition Apjproved and Filed. The court 
or ju^ge, if satisfied that the depositions have been properly 
taken, and as herein required, shall approve the same and or- 
der them to be filed; and if a trial be had between the parties 
named in the petition, or their privies or successors in interest, 
such depositions, or certified copies thereof, may be given in 
evidence by either party, where the witnesses are dead or in- 
sane, or where attendance for oral examination cannot be ob- 
tained or required; but such depositions shall be subject to the 
same objections for irrelevancy and incompetency as may be 
made to depositions taken pending an action. 

(4205) § 394. Costs. The applicant shall pay the costs of 
all such proceedings. 
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395. 



Judgment, what is. 

May be given for or against 
whom, etc. 

Action may be dismipfted with- 
out prejudice, in what cases. 

When defendant may proi-eed 
to trial, although plaintiff 
may liave failed to apwar, etc. 

Mort^ged proj)erty to be pold. 

Judgment for conveyance, etc., 
to operate as such; sheriff 
may be ordered to execute 
conveyance. 

How account may bo taken, 
proof heard, and damages as- 



897. 



400. 



401. 



JUDGMENT BY CONFESSION. 

402. Defendant may confess judg- 

ment. 

403. Judgment may be entered upon 

confession by an authorized 
attorney. 



4()4. Pleadings in such cases. 

405. Atlidavit of defendant. 

406. Execution ; confession a release 

of errors. 

407. Warrant of attorney to be pro- 

duced, etc. 

408. Person in custody may authorize 

confession of judgment, how. 



MANNER OP GIVING AND ENTERING 
JUDGMENT. 

409. Judgment to conform to verdict. 

410. Judgment on special verdict, or 

case reversed. 

411. Judgment contrary to the ver- 

dict. 

412. For defendant, in cas^ of coun- 

ter-claim, set-off, etc. 

413. Against infants. 

414. Judgments and orders to be en- 

tered on journal. 
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415. Eecord to be made, when. 

416. When to be made up and signed. 

417. Shall consist of what. 

418. Further time to complete record ; 

judge to sign. 



SEC. 

419. Judgment a lien on real estate, 
from what time; may be en- 
tered, and be a lien in an- 
other court; execution shall 
be issued, from what court 



(4206) §395. Judgment Defined. A judgment is the final 
determination of the rights of the parties in an action. 

A final judgment is one which finally decides and disposes of the whole 
merits of the case, and reserves no further question or directions for the 
future judgment of the court. Brown v. Gralena Mining Co., 32-531. 

The code declares that a judgment is the final determination of the rights 
of the parties in an action. Now, this action is finally determined, and all 
rights of either party therein adjudicated, by the dismissal without preju- 
dice in the absence of the plaintiff, and an appeal will lie to the district 
court from such a judgment. Moore v. Toennisson, 28-610. 

It has been the common practice in this state, in a case tried to the court 
without a jury, for the parties to produce their evidence and submit the case 
to the court at one term, and for the court to take the evidence and argu- 
ments under advisement to the next or succeding term. Tarpenning v. 
Cannon, 28-067. 

An order of a justice discharging an attachment is not a final judgment. 
Butcher v. Taylor, 18-560. 

The final determination of an action, whether it be by proceedings for- 
merly known as equitable or at common law, is by our code a judgment. 
State V. McArthur, 5-281. 

(4207) §396. Judgment; Parties. Judgment may be 
given for or against one or more of several plaintiffs, and for 
or against one or more of several defendants; it may deter- 
mine the ultimate rights of the parties on either side, as be- 
tween themselves, and it may grant to the defendant any 
affirmative relief to which he may be entitled. In an action 
against several defendants, the court may, in its discretion, 
render judgment against one or more of them, leaving the ac- 
tion to proceed against the others whenever a several judg- 
ment may be proper. The court may also dismiss the petition 
with costs, in favor of one or more defendants, in case of un- 
reasonable neglect on the part of the plaintiff to serve the 
summons on other defendants, or proceed in the cause against 
the defendant or defendants served. 

When the attachment was issued and served by giving proper notice, in- 
cluding the notice to the garnishee, the firm creditor obtained a lien upoii 
the fund of the member then in the hands of the garnishee, and this lien 
cannot be destroyed by any subsequent action, or subsequent attachment, 
or subsequent garnishment proceedings, by any creditor of such indi\idual 
member of the partnership. Fullam v. Abrahams, 29-728. 
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An attachment would lie against all the members of a copartnership^ 
where the grounds for the attachment would apply to all of them ; and it 
would lie against any single member of the copartnership where the 
grounds for the attachment would apply to him alone, or to him and others. 
Williams v. Mutherspaugh, 29-733. 

(Code 1^59 f 1 381.) When judgment has been rendered against one of sev- 
eral defendants served, the plaintiff may proceed against those defendants 
not served by another summons, but the right so to proceed is discretionary 
with the court, under J 381, and the court will exercise its control over the 
proceedings, whenever it will inconvenience the administration of justice or 
prejudice the opposite party. Robinson v. Kinney, 2-184. 

The surety may prove he is released by an indulgence granted to the 
principal. Rose v. Williams, 5-490. 

The court is authorized to render a judgment against one of the defend- 
ants in ejectment, and leave the action to proceed against the other. Bur- 
ton V. Boyd, 7-30. 

Plaintiff may dismiss his action against the defendants not liable and 
take judgment against the others. Silvers v. Foster, 9-60; Alvey v. Wilson, 
9-405. 

During the trial the name of one of the plaintiflfe, on motion of the 
plaintiffs, may be stricken out, and the action may proceed. K. P. R. K v. 
Nichols, 9-235. 

(4208) §897. Dismissal of Action. An action may be 
dismissed, without prejudice to a future action: First, By the 
plaintiff, before the final submission of the case to the jury, or 
to the court, where the trial is by the court. Second, By the 
court, where the plaintiff fails to appear on the trial. Third, 
By the court, for the want of necessary parties. Fourth, By 
the court, on the application of some of the defendants, where 
there are others whom the plaintiff fails to prosecute with dili- 
gence. Fifth, By the court, for disobedience by the plaintiff 
of an order concerning the proceedings in the action. Sixth, 
In all other cases, upon the trial of the action, the decision 
must be upon the merits. 

The code declares that a judgment is the final determination of the rights 
of the parties in an action. Now this action is finally determined, and all 
rights of either party therein adjudicated, by the dismissal without preju- 
dice in the absence of the plaintiff. Such a disposition is specially provided 
for in the article of the code concerning judgments, and an appeal will lie 
from such an order. Moore v. Toennisson, 28-610. 

Action dismi8v«!ed. Allen v. Douglass, 29-415. 

Action to foreclose mortgage may be dismissed without prejudice to a 
ftiture action, before the case is called for trial, notwithstanding counter- 
claim has been filed; and defendant may have trial of his claim. Amos v. 
Loan Association, 21-474. 

That discretionary power which a trial court possesses, enables it to dis- 
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pose of a case, even after its instructions are finished, in such way as to pre- 
serve the future rights of the parties. The statutory right of the plaintiff 
to dismiss without prejudice may have ceased, but the discretionary power 
and control of the court over proceeding before it is not ended, and it may 
even then open the case for further testimony or further argunient. (14-548) 
It may also, if the interests of justice require, permit a dismissal without 
prejudice. Mason v. Ryus, 26-467. 

The court, after sustaining a demurrer to evidence interposed by the de- 
fendant, and before rendering any judgment thereon, may, in its discretion, 
^llow the plaintiff to dismiss his action without prejudice. Schafer v. 
Weaver, 20-297. 

Plaintiff in a replevin suit may dismiss the action without prejudice at 
any time before final submission, and if he has obtained possession of the 
property the defendant may have his rights determined. McVey v. Bums, 
14-292. 

If the plaintiff fails to comply with an order directing him to separately 
number the counts of his petition, the court may dismiss the action. Board 
V. Hoaglin, 6-568. 

(Code 1869, iSSIS.) Transfer of note for valuable consideration without 
written indorsement will enable holder to sue in his name, and a dismissal 
by the court prejudiced the rights of plaintiff. Williams v. Norton, 3-295. 

{Code 1859, ? S8S.) In all but five enumerated cases the decision must be 
on the merits. The court is nowhere in the code authorized to dismiss a 
suit upon the application of the defendant for want of sufficient proof, or 
«ven in the absence of proof to sustain the plaintiff's claim. Case v. Han- 
nahs, ^-495. 

(4209^ §398. Trial; Set-Off or Counter- Claim. In any 

place where a set-oft' or counter-claim has been presented, the 
defendant shall have the right of proceeding to the trial of his 
claim, although the plaintiff may have dismissed his action or 
failed to appear. 

An action to foreclose a mortgage may be dismissed without prejudice to 
a future action, before the case is called for trial, notwithstanding the de- 
fendant has filed an answer amoimting to a counter-claim; but such defend- 
ant has the right of proceeding to the trial of his claim, regardless of the 
dismissal. Amos v. Loan Association, 21-474. 

(4210) §399. Foreclosure Suit; Personal Judgment. 

In actions to enforce a mortgage, deed of trust, or other lien 
or charge, a personal judgment or judgments shall be ren- 
dered for the amount or amounts due, as well to the plaintiff 
as other parties to the action having liens upon the mortgaged 
premises by mortgage or otherwise, with interest thereon, and 
for the sale of the property charged and the application of the 
proceeds, or such application may be reserved for the further 
order of the court; and the court shall tax the costs, attorney's 
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fees, and expenses which may accrue in the action, apportion 
the same among the parties according to their respective inter- 
ests, to be collected on the order of sale or gales issued thereon ; 
when the same mortgage embraces separate tracts of land sit- 
uated in two or more counties, the sherift* of each county shall 
make sale of the lands situated in the county of which he is 
sheriff. No real estate shall be sold for the payment of any 
money, or the performance of any contract or agreement in 
writing, in security for which it may have been pledged or as- 
signed, except in pursuance of a judgment of a court of com- 
petent jurisdiction ordering such sale. [L. 1870, ch. 87, §13 
(§399, as amended); took effect May 12, 1870.] 

Every deed of conveyance in this state, whether absolute or conditional, 
and whether made to a trustee or not, if made for the purpose of securing a 
debt, and for that purpose only, is a mortgage, and can be enforced only by 
an action in a court of competent jurisdiction. McDonald v. Kellogg, 30^ 
171. 

Mortgage of realty, and rents and profits, does not transfer title to rents 
and profits, and the lien on them can only be enforced as in other actions. 
Seckler v. Delfs, 25-159. 

Suppose no personal judgment was permissible under the pleadings : 
would the decree of foreclosure and sale be thereby rendered a nullity? Is 
it the intention of i 399 of the code to prevent foreclosures without a per- 
sonal judgment against some party? K the mortgagor be deceased, cannot 
the mortgage be foreclosed without the appointment of an administrator? 
Walkenhorst v. Lewis, 24-426. 

Under our statutes, in suits upon notes secured by real estate mortgages, 
the mortgagees recover judgments for the amount of the debt, and that the 
premises shall be sold under a special fieri facias. Such special execution is 
similar to an order to sell real estate seized upon attachment to secure a 
claim, and the order of sale of real estate to satisfy a mechanic's lien. Prior 
to the sale, the law gives the right to redeem in all these cases. After the 
sale, there is no redemption in either case. Blandin v. Wade, 20-256. 

A personal judgment is always rendered in foreclosure cases in this state. 
No interest is recoverable in this case, owing to the usury laws in force at 
the time of contract. Jenness v. Cutter, 13-510. 

The plaintiff must always sue for the debt, whether he asks to have the 
mortgaged property applied in payment thereof or not; and his judgment 
is always a personal judgment for the debt whether he obtains an order to 
have the property sold to satisfy the debt or not. Lichty v. McMartin, 11- 
568. 

A proper reading of this statute would probably be: The court may tax 
such costs, and such only, as may legally accrue in the action; it may tax 
such attorney's fees, and such only, as may legally accrue in the action, etc.; 
but a judgment cannot be rendered for attorney's fees by virtue of this stat- 
ute alone. Stover v. Johnny cake, 9-;J72. 
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In a Buit to foredoee a mechanic's lien, an attachment may be had. Gil- 
lespie V. Lovell, 7-423. 

Personal judgment may be rendered in mechanic*8-lien cases. Haight v. 
Schuck, 6-192. 

(4211) §400. Judgment for Ck>nveyance, etc When a 
judgment shall be rendered for a conveyance, release or ac- 
quittance, in any court of this state, and the party against 
whom the judgment shall be rendered does not comply there- 
with by the time appointed, such judgment shall have the 
same operation and effect, and be as available, as if the convey- 
ance, release or acquittance had been executed conformably to 
such judgment; or the court may order such conveyance, re- 
lease or acquittance to be executed in the first instance by the 
sheriff; and such conveyance, release or acquittance, so exe- 
cuted, shall have the same effect as if executed by the partv 
against whom the judgment was rendered. This section shall 
apply to decrees rendered or to be rendered in suits now 
pending. 

(Code 1859, iSS6,) Applied to suits for reforming and foreclosing mort- 
gages by publication. Carey v. Reeves, 32-722. 

(4212) §401. Account Taken. If the taking of an ac- 
count, or the proof of a fact, or the assessment of damages, be 
necessary to enable the court to pronounce judgment upon a 
failure to answer, or after a decision of an issue of law, the 
court may, with the assent of the party not in default, take the 
account, hear the proof, or assess the damages; or may, with 
the like assent, refer the same to a referee or master commis- 
sioner, or may direct the same to be ascertained or assessed by 
a jury. If a jury be ordered, it shall be on or after the day on 
which the action is set for trial. 

JUDGMENT BY CONFESSION. 

(4318) §402. Judgment by Confession. Any person in- 
debted, or against whom a cause of action exists, may per- 
sonally appear in a court of competent jurisdiction, and, with 
the assent of the creditor or person having such cause of ac- 
tion, confess judgment therefor; whereupon judgment shall be 
entered accordingly. 

This section does not apply to confession of judgment before justice of 
peace, where that court has jurisdiction of the parties and the subject- 
matter. Burkhalter v. Jones, 32-5. 

Confessions of judgment, provided for in { 402, must be made in open 
court, and cannot be taken by a clerk in vacation. Miflin v. Stalker, 4-284. 

(4214) §403. Confession of Judgment by Attorney. 



§§404-409. JUDGMENT. 175 

Judgments may be entered upon confession by an attorney, 
authorized for that purpose by a warrant of attorney, acknowl- 
edged or proved as conveyances of land, without any previous 
process or proceeding; and judgments so entered shall be a 
lien from the date of entry. 

(4215) §404. Judgment; Contents. The debt or cause 
of action shall be briefly stated in the judgment, or in writing, 
to be filed as pleadings in other actions. 

(4216) §405. Affidavit of Defendant. Before any judg- 
ment shall be entered by confession, an affidavit of the de- 
fendant must be filed, stating concisely the facts on which the 
indebtedness arose, and that the amount of such indebtedness 
is justly due and owing by the defendant to the plaintiflf. 

.(4217) §406. Execution. Such judgment shall authorize 
the same proceedings for its enforcement as judgments ren- 
dered in actions regularly brought and prosecuted; and the 
confession shall operate as a release of errors. 

(4218) §407. Warrant of Attorney. Every attorney, 
who shall confess judgment in any case, shall, at the time of 
making such confession, produce the warrant of attorney for 
making the same to the court before which he makes the con- 
fession, and the original, or a copy of the waYrant, shall be filed 
with the clerk of the court in which the judgment shall be en- 
tered. 

(4219) §408. Judgment by Confession; Prisoner. If 

any person be in custody in a civil action, at the suit of an- 
other, no warrant of attorney, executed by the person in cus- 
todv, to confess judgment in favor of the person at whose suit 
he IS in custody, shall be of any force, unless some attorney, 
expressly named by the person in custody, be present and sign 
the warrant of attorney as a witness. 

MANNER OF GIVING AND ENTERING JUDGMENT. 

(4220) §409. Judgment Eendered on Verdict. When 
a trial by jury has been bad, judgment must be entered by the 
clerk in conformity to the verdict, unless it is special, or the 
court order the case to be reserved for future argument or 
consideration. 

In practice, and under ? J 409 to 414 of our code, the clerk, by order or per- 
mission of the court, enters the judgment (as well aa every other proceed- 
ing) in all cases in fall upon the journal, and this judgment is vfdid, and 
has force and effect, as soon as it is entered on the journal, whether it is 
ever signed by the judge or not, and whether it is ever transcribed into the 
<;omplete record or not. French v. Pease, 10-54. 
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After the judgment is fully recorded, it ia valid, and has force and effect, 
notwithstanding the pendency of the motion for a new trial. When a stay 
is desired pending the hearing of this motion, an order of the court to that 
effect should be obtained. Church v. Goodin, 22-528. 

(4221) §410. Judgment on Special Verdict. Where the 
verdict is special, or where there has been a special finding on 
particular questions of fact, or where the court has ordered 
the case to be reserved, it shall order what judgment shall be 
entered. 

(4222) §411. Contrary to Verdict. Where, upon the state- 
ment in the pleadings, one party is entitled by law to judgment 
in his favor, judgment shall be so rendered by the court, though 
a verdict has been found against such party. 

(4223) §412. Judgment on Counter-Claim, Set-off, etc. 

If a counter-claim or set-off, established at the trial, exceed the 
plaintiff's claim so established, judgment for the defendant 
must be given for the excess; or if it appear that the defend- 
ant is entitled to any affirmative relief, judgment shall be given 
therefor. 

(4224 ) § 413. Jud^ent Against Infants. It shall not be 
necessary to reserve, in a judgment or order, the right of an 
infant to show cause against it after his attaining full age; but 
in any case in which, but for this section, such reservation 
would have been proper, the infant, within one year after 
arriving at the age of twenty-one years, may show cause 
against such order or judgment. 

A judgment rendered against a minor, without the appointment of a guar- 
dian ad litenif may be voidable but is not void. Walkenhorst v. Lewis, 
24-427. 

(4225) §414. Journal Entry. AH judgments and orders 
must be entered on the journal of the court, and specify clearly 
the relief granted or order made in [the] action. 

A motion to require a pleading to be made more definite and certain is a 
part of the record, and need not be incorporated in a bill of exceptions. 
L. L. & G. R. R. v. Commissioners, 18-177. 

(4226) §415. Record. The clerk shall make a complete 
record of every cause as soon as it [is] finally determined, 
whenever such record shall be ordered by the court 

The law of 1862 required a final record in every case, unless waived ; and 
the law of 1868 provides for one when ordered by the court. L. L. & G. R. 
B. V. Commissioners, 18-177. 

No "complete record " is required to be made, unless ordered by the courts 
and the court seldom orders the same to be done. French v. Pease, 10-54. 
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(4227) §416. Signed. He shall make up such record, in 
each cause, in the vacation next after the term at which the 
same was determined; and the presiding judge of such court 
shall, at its next term thereafter, subscribe the same. 

(4228) §417. Record. The record shall be made up from 
the petition, the process, return, the pleadings subsequent 
thereto, reports, verdicts, orders, judgments, and all material 
acts and proceedings of the court; but if the items of an 
account, or the copies of papers attached to the pleadings, be 
voluminous, the court may order the record to be made by 
abbreviating the same, or inserting a pertinent description 
thereof, or by omitting them entirely. Evidence must not be 
recorded. 

The words, "all material acts and prcwjeedings of the court," are broad 
enough to include motions to reform the pleadings. L. L. <& G. R. R. v. 
Commissioners, 18-177. 

The presumption in flavor of the proceedings of a court of general juris- 
diction will not arise when it appears that only a part of the record is 
offered. Hargis v. Morse, 7-418. 

(4229) §418. Completing Records. When the judicial acts 
or other proceedings of any court have not been regularly 
brought up and recorded by the clerk thereof, such court shall 
cause the same to be made up and recorded within such time 
as it may direct. When they are made up, and, upon examina- 
tion found to be correct, the presiding judge of such court shall 
subscribe the same. 

(4230) §419. Judgment a Lien. Judgments of courts of 
record, of this state, and of courts of the United States ren- 
dered within this state, shall be liens on the real estate of the 
debtor, within the county in which the judgment is rendered, 
from the first day of the term at which the judgment is ren- 
dered; but judgments by confession, and judgments rendered 
at the same term during which the action was commenced, 
shall bind such lands only from the day on which such judg- 
ment was rendered. An attested copy of the journal entry of 
any judgment, together with a statement of the costs taxed 
against the debtor in the case, may be filed in the office of the 
clerk of the district court of any county, and such judgment 
shall be a lien on the real estate of the debtor, within that 
county, from the date of filing such copy. The clerk shall 
enter such judgment on the appearance and judgment dockets 
in the same manner as if rendered in the court of which he is 
clerk. Executions shall only be issued from the court in which 
the judijment is rendered. 

-12 
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An action may be maintained on a domestic judgment in this state, al- 
though it is in full force and effect, and the time within which an execution 
can issue has not expired. Hummer v. Lamphear, 32-441. 

{Code 186B, J? ^5, 4S4,) Judgments of district courts were a lien for five 
years on lands, and as long thereafter as the judgments should be kept alive 
by the issue of executions in the proper time. Hummer v. Lamphear, 
32-441. 

A judgment binds personal property and real estate without the county 
from the time that it is seized in execution, but as to real estate within the 
county, the judgment operates as a lien from the first day of the term in 
which it is rendered. As to the latter lands, the levy neither makes nor 
strengthens the lien, and its particular necessity is not clear; however, as 
the statute provides for it, doubtless it must be made, but no great stress 
need be laid upon it as an essential fact in the preservation of defendant's 
rights. Ritchie v. Hi^nbotham, 26-649. 

The judgment is a lien upon that which is his, and not that which simply 
appears to be his. Holden v. Garrett, 23-108. 

Subsequent occupancy as a homestead will not defeat a judgment lien, if 
the property was not a homestead at the time of the judgment. Ashton v. 
Ingle, 20-671. 

The judgment lien attaches merely to the interest of the judgment debtor 
in the land, and nothing more. Harrison v. Andrews, 18-642. 

A judgment in this state is a lien on the lands of the defendant in the 
county in which the judgment is rendered, acquired subsequently to the 
judgment and before it has become dormant. Babcock v. Jones, 15-296. 

A mortgage given by the holder of the legal title, transferred to an inno- 
cent purchaser for value before maturity, is superior to a judgment lien 
against the owner of the mere equitable interest in said lands. Kirkwood 
V. Foster, 11-476. 

Mortgage misdescribing lands held superior to judgment lien. Swarts v. 
Steer, 2-236. 



Aeticlb 18— causes OF ACJTION WHICH SURVIVE, AND ABATE- 
MENT OF ACTIONS. 



SEC. 

420. What causes of action survive. 

421. What actions shall not abate. 



ssa 

422. Personal representatives may 
maintain action, in what case. 



(4231) §420. Actions that Survive. In addition to the 
causes of action which survive at common law, causes of ac- 
tion for mesne profits, or for an injury to the person, or to real 
or personal estate, or for any deceit or fraud, shall also survive; 
and the action may be brought, notwithstanding the death of 
the person entitled or liable to the same. 

Section 420 was § 410 in code 1859. Section 420, as construed with J 422, 
only causes the actions to survive for injury to the person, when the death 



§§421,422. ACTIONS THAT SURVIVE. 179 

does not result from such injury, but does occur from other circumstances. 
The rijrht of action, under J 422, is exclusive; and an administrator could 
not maintain an action, under {{ 420 and 422, for the same injury. When 
death results from wrongful actSj J 422 is intended solely to apply. McCarthy 
V. E. R., 18-52. 

Cause of action for money had and received, whether obtained tortiously 
or otherwise, as well as every other cause of action which affects injuriously 
the estate of the party injured, will survive after the death of the party in- 
jured. Stewart v. Balderston, 10-142. 

(4232) ^421. Not Abate, ^o action pending in any court 
shall abate by the death of either or both the parties thereto, 
except an action for libel, slander, malicious prosecution, for a 
nuisance, or against a justice of the peace for misconduct in 
office, which shall abate by the death of the defendant. 

(4233) §422. Action for Death, Limitation, etc. When 
the death of one is caused by the wrongful act or omission of 
another, the personal representatives of the former may main- 
tain an action therefor against the latter, if the former might 
have maintained an action had he lived, against the latter for 
an injury for the same act or omission. The action must be 
commenced within two years. The damages cannot exceed 
ten thousand dollars, and must inure to the exclusive benefit 
of the widow and children, if any, or next of kin, to be dis- 
tributed in the same manner as personal property of the de- 
ceased. 

Salt for killing of passenger; amended petition filed, alleging deceased 
was being transported as an employ^ of the company when killed^ not er- 
ror. K. P. R. R. V. Salmon, 14-512. 

In this state the remedy, when death ensues from the wrong done, is 
by action in the name of the personal representative of the deceased, and 
the amount recovered will be for the benefit of the widow and children, if 
any, or next of kin. Limekiller v. H. & St. J. R. R., 33-88. 

In 16-668, the law of Colorado relating to administrators was not 
pleaded in the answer or referred to in the case ; that decision was ren- 
dered upon the theory that the Colorado statute contained a provision simi- 
lar to J 422 of our code. Limekiller v. H. & St. J. R. R., 33-89. 

Action brought under this section. Brown v. A. T. & S. F. R. R., 31-9. 

Action for injury to person, not resulting in death, is limited to two years; 
{422, and subd. 3 of J 18, compared. A. T. & S. F. R. R. v. King, 31-710. 

In an action under J 42*.\ to recover damages for death of party, and out- 
side of the question of exemplary damages, the recovery is to be of a pe- 
cuniary compensation for a pecuniary loss. The administratrix in this case 
was appointed in Colorado. K. P. R. R. v. Cutter, 19-83. 

The money recovered by the administrator, in an action given by J 422, 
cannot be used for the costs and expenses of administration, or to satisfy 
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the debts of the creditors of the deceased ; and an action based apon this 
statute is not an "estate" or "assets," within the act respecting executors 
and administrators. Perry v. St. J. & W. R. R., 29-423. 

If the deceased was not an inhabitant or resident of this state at the 
time of her death, and if she left no estate to be administered within this 
state, and none came into it afterward, then the probate court of Doniphan 
county had no jurisdiction to issue letters of administration on the estate 
of the deceased, or to appoint the plaintiff her administrator, and all its 
acts in doing so are void in ioto. Perry v. St. J. & W. R. R., 29^23. 

If the probate courts of this state have no jurisdiction to grant letters of 
administration upon the estate of the decedent, and the probate court of 
any other state has that jurisdiction, the foreign administrator thus ap- 
pointed can prosecute the action. (16-568.) Perry v. St. J. & W. R. R., 
29-424. 

Section 422 does not confer a right of action for an injury inflicted in an- 
other state. McCarthy v. Railroad, 18-46. 

An administrator appointed in another state or territory can maintain an 
action in this state, under § 422. K. P. R. R. v. Cutter, 16-569. 

An action against a city, for damages resulting from the killing of a man 
by a mob, should be brought in the name of the personal relative of the de- 
ceased. City of Atchison v. Twine, 9-350. 



Akhclb 19— revivor— revivor OF ACTIONS. 



SEC. 

423. 



424. 



425. 



426. 
427. 

428. 
429. 
430. 

431. 
432. 



Where one of several plaintiffs, 
etc., dies, if cause of action 
survive, the action may pro- 
ceed. 

Trial may proceed, as against 
remaining parties, when one 
party dies, and cause of action 
does not survive. 

Action may be revived, and pro- 
ceed in name of representa- 
tive, when. 

ProceiMlings to revive. 

The same. 

The same. 

The same. 

in whose name revived, when 
plaintiff dies. 

When defendant dies. 

When defendant in real action 
dies. 



433. Must be revived against repre- 

sentatives of defendant in one 
year. 

434. Order to revive may be made, 

with consent, after one year. 

435. If action not revived, how dis- 

posed of. 

436. The same. 

437. Trial of revived action shall be 

had, when. 

REVIVOR, AND NEW PARTIES TO JUDG- 
MENT. 

438. Joint debtors not originally 

summoned, may be made par- 
ties to judgment by action. 

439. When one or both parties? die 

after judgment. 

440. Dormant judgment, how re- 

vived. 



(4234) §423. Death of Party. Where there are several 
plaintifts or defendants in an action, and one of them dies, or 
his powers as personal representative cease, if the ricrht of ac- 
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tion survive to or against the remaining parties the action may 
proceed, the death of the party or the cessation of his powers 
being stated on the record. 

(4235) §424. Death of Party; Trial Proceed. Where 
one of several plaintiffs or defendants dies, or his powers as a 
personal representative cease, if the cause of action do not ad- 
mit of survivorship, and the court is of opinion tliat the merits 
of the controversy can be properly determined and the prin- 
ciples applicable to the case fully settled, it may proceed to try 
the same as between the remaining parties; but the judgment 
shall not prejudice any who were not parties at the time of 
trial. 

(4236) §425. Beyivor. When one of the parties to an ac- 
tion dies, or his powers as a personal representative cease be- 
fore the judgment, if the right of action survive in favor of or 
against his representatives or successors, the action may be re- 
vived and proceed in their names. 

Where the plaintiff, in an action on a note and mortgage, assigns the 
parae to a third person and afterward dies, it is error to allow such action to 
be prosecuted to a final judgment in the name of the administrator of said 
plaintiff. Reynolds v. Quaely, 18-3(54. * 

(4237) §426. Proceedings for Be vivor. The revivor shall 
be by an order of the court, if made in term, or by a judge 
thereof, if in vacation, that the action be revived in the names 
of the representatives or successor of the party who died, or 
whose powers ceased, and proceed in favor of or against them. 

(4238) §427. Order of Revivor. The order may be made 
on the motion of the adverse party, or of the representatives 
or successor of the party who died, or whose powers ceased, 
suggesting his death or the cessation of his powers, which, 
with the names and capacities of his representatives or suc- 
cessor, shall be stated in the order. 

(4239) §428. Notice for Bevivor. If the order is made 
by consent of the parties, the action shall forthwith stand re- 
vived; and, if not made by consent, notice of the application 
for such order shall be served in the same manner and returned 
within the same time as a summons, upon the party adverse to 
the one makinij: the motion; and if sufficient cause be not 
shown against the revivor, the order shall be made. 

As the order of the revivor of the jud^^incnt was made without notice, 
the court acted without jurindiolion, ami tjucb revivor was wholly void. 
Substantially, the revivor stands a.s ma(l(\ without notice to or consent of 
the partitas adverse thereto. Ah the onh^r of revivor was void, th(* sale of 
the property in dispute* upon the execution issued upon such order falls, and 
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neither H. nor his grantees acquired any right of title or posseesion to the 
premises by virtue of the sheriff's sale made upon the execution issued 
upon said void order of revivor, or by the sheriff's deed executed upon 
such sale. Gruble v. Wood, 27-637. 

(4240) § 429. Revivor by Publication. When the plaintiff 
shall make an aflBidavit that the representatives of the defend- 
ant, or aoy of them, in whose name it is desired to have the 
action revived, are non-residents of the state, or have left the 
same to avoid the service of the order [notice], or so concealed 
themselves that the order [notice] cannot be served upon them, 
or that the names and residence of the heirs or devisees of the 
person against whom the action may be ordered to be revived, 
or some of them, are unknown to the affiant, a notice may be 
published for three consecutive weeks, notifying them to appear 
on a day therein named, not less than ten days after the pub- 
lication is complete, and show cause why the action should not 
be revived against them; and, if sufficient cause be not shown 
to the contrary, the order shall be made. 

The refusal of a township in this state to elect or designate some officer 
upon whom service of summons can be made, does not authorize service by 
publication. Brockway v. Oswego^ Township, 32-223 (overruling 28-474.) 

(4341) §430 Revivor when Plaintiflf Dies. Upon the 
death of the plaintiff in an action, it may be revived in the 
names of his representatives, to whom his right has passed. 
Where his right has passed to his personal representatives, the 
revivor shall be in their names; where it has passed to his 
heirs or devisees, who could support the action if brought 
anew, the revivor may be in their names. 

Where the plaintiff, in an action on a note and mortgage, assigns the 
same to a third person, and afterward dies, it is error to allow such action 
to be prosecuted to final judpment in the name of the administrator of said 
plaintiff. Reynolds v. Quaely, 18-364. 

(4242) § 43L Revivor on Death of Defendant. Upon the 
death of a defendant in an action, wherein the right, or any 
part thereof, survives against his personal representatives, the 
revivor shall be against them; and it may, also, be against the 
heirs and devisees of the defendant, or both, when the right of 
action, or any part thereof, survives against them. 

(4243 ) § 438. Revivor in Ejectment. Upon the death of a 
defendant in an action for the recovery of real property only, 
or which concerns only his rights or claims to such property, 
the action may be revived against his heirs or devisees, or 
both, and an order therefor may be forthwith made, in the 
manner directed in the preceding sections of this article. 
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(4244) §433. Limitation One Tear. An order to revive 
an action against the representatives or successor of a defend- 
ant shall not be made without the consent of such representa- 
tives or successor, unless in one year from the time it could 
have been first made. 

A judgment against a deceased cannot be revived against his widow and 
heiis, without their consent, unless the same is done within one year after 
the order ol revivor could have been first made. Myers v. Kothman, 29-19. 

Statutes of limitation do not run against any claim or demand during 
any portion of the time while a suit is pending for the enforcenient of such 
daim or demand. Kothman v. Skaggs, 29-14. 

An action before judgment cannot be revived without the consent of the 
defendant or proposed defendant, unless in one year from the time the or- 
der could have been made. The proceeding to revive an action, and the 
proceeding to revive a judgment, are substantially the same; each must cor- 
respond to the same formula. Hence, where an action cannot be revived 
without the consent of the administrator, neither can a judgment. We 
think that a judgment cannot be revived against an administrator after a 
year has elapsed within which it could be revived, except with the consent 
of the administrator, and that the rule is a reasonable one. Angell v. Mar- 
tin, 24-335. 

A judgment creditor holding a money judgment against a deceased per- 
son, cannot revive it against the administrator of such deceased person, 
against the will of such administrator, unless he does it within one year 
after the appointment and qualification of such administrator. Scroggs v. 
Tutt, 23-182. 

(4245) §434. After One Tear. An order to revive an ac- 
tion, iu the names of the representatives or successor of a 
plaintiff, may be made forthwith, but shall not be made with- 
out the consent of the defendant, after the expiration of one 
year from the time the order might have been first made; but 
where the defendant shall also have died, or his powers have 
ceased, in the meantime, the order of revivor, on both sides, 
may be made in the period limited in the last section. 

Judgment cannot he revived against administrator, unless by consent, 
except within one year after appointment of administrator. Angell v. 
Martin, 24-335. 

(4246) §435. Action to be Dismissed. When it appears to 
the court, by affidavit, that either party to an action has been 
dead for a period so long that the action cannot be revived in 
the names of his representatives or successors without the con- 
sent of both parties, or when a party sues or is sued as a per- 
sonal representative, that his powers have ceased, the court 
shall order the action to be dismissed at the costs of the plain- 
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tin: [L. 1870, ch. 87, § 14 (§ 435, as amended); took effect May 
12, 1870.] 

(4247) §436. Dismissal at Instance of Defendant At 

any term of the court succeeding the death of the plaintiff, 
while the action remains on the docket, the defendant having 
given the plaintiff's proper representatives, in whose name the 
action might be revived, ten days' notice of the application 
therefor, may have an order to strike the action from the 
docket, and for costs against the estate of the plaintiff, unless 
the action is forthwith revived. 

(4248) § 437. Trial of Action. When, by the provisions of 
the preceding sections, an action is revived, the trial thereof 
shall not be postponed by reason of the revivor, if the action 
would have stood for trial at the term the revivor is complete, 
had no death or cessation of powers taken place. 

The revivor of the case in the name of the administrator of a deceased 
defendant, and permitting such administrator to file pleadings, does not 
necessarily compel a continuance. Rice v. Hodge, 26-168. 

REVIVOR, AND NEW PARTIES TO JUDGMENT. 

(4249) §438. Jadgment Against Joint Debtors. When 
a judgment is recovered against one or more persons, jointly 
indebted upon contract, those who were not originally sum- 
moned may be made parties to the judgment, by action. 

The novel and anomalous provisions of ?427 ( J 438), providing for mak- 
ing defendants not served before judgment parties thereto, held not appli- 
cable to a case when the effect would be to subject one not a party to the 
original suit to an erroneous and excessive judgment. Robinson v. Kinney, 
2-184. 

(4250) § 439. Death of Party After Judgment. If either 
or both parties die after judgment, and before satisfaction 
thereof, their representatives, real or personal, or both, as the 
case may require, may be made parties to the same, in the 
same manner as is prescribed for reviving actions before judg- 
ment; and such judgment may be rendered, and execution 
awarded, as might or ought to be given or awarded against the 
representatives, real or personal, or both, of such deceased 
party. 

Any demand against an estate is legally and properly exhibited against 
the estate by the commencement of an action against the administrator to 
enforce such demand. Kothman v. Skaggs, 29-16. 

A judgment against a deceased person cannot be revived against his 
widow and heirs, without their consent, unless the same is done within one 
year after fhe order of revivor could have been first made. (23-182 ; 24-334.) 
Myers v. Kothman , 29-1 9. 
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"Such judgment" may "be rendered." May, means must or shall, when 
used in such connection. And where there is no condition imposed by the 
administrator, but simply a general consent given to a revivor, the revivor 
must be asimple revivor of the judgment, leaving its effect and the mannei 
of its enforcement to be determined by the general rules regulating all simi- 
lar judgments against like parties. Halsey v. Van Vliet, 27-478. 

The mere filing with the probate court having the administration of an 
estate, of a certified transcript of a judgment rendered against the deceased 
in his lifetime, and the subsequent classification of the demand by said 
court, is not a valid exhibition and establishment of the claim against the 
estate. In the absence of notice named in ?584 and 91 of the administra- 
tor's act, and the affidavit required by 2 88 of the same chapter, and without 
waiver on the part of the administratrix, or appearance by her, the probate 
court had not jurisdiction to allow or classify the judgment Scroggs v. 
Tutt, 20-274. 

(4261) § 440. Judgment Dormant, If a judgment become 
dormant, it may be revived in the same manner as is prescribed 
for reviving actions before judgment. 

The refusal of a township in this state to elect or designate some person 
upon whom service of summons can be made, does not authorize service by 
publication or revivor by publication. Brock way v. Oswego Twp., 32-223. 

An action before judgment cannot be revived without the consent of 
the defendant or proponed defendant, unless in one year from the time the 
order could have been made. Angell v. Martin, 24-335. 
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441. Executions, how ipsued. 

442. Kinds of executions. 

EXECUTIONS AGAINST THE PROPERTY 
OF THE JUDGMENT DEBTOR, 

443. Property subject to levy. 

444. To be bound, from what time. 

445. Judgment becomes dormant, 

when. 

446. Execution apiinpt pro])orty ; its 

command and indoivement. 

447. Preference given to executions. 

448. Goods and chattels to be first 

taken. 

449. Proceedings when property 

levied on is claimed by third 
person. 

450. Bond for deli verj' when goods re- 

main unsold; breach of bond. 

451. Notice of sale of goods on exe- 

cution; inventory of unsold 
goods to be annexed to exe- 
cution. 



SEC. 

452. When property is insufficient, 

other property to be levied on. 

453. Ai)praisemeut of lands levied 

on. 
453a. Waiver of appraisement. 
4536. Kepeal. 

454. Coi)y of aj)praisement to be de- 

l)osited with clerk. 

455. Lien of ju(l<,nnent restricted to 

two-thirds of a])praised value. 

456. Property of certain ollicers to be 

sold without apprab^ement. 

457. Notice of sale of lands. 

458. Conlirmatum; officer may re- 

tain imrchase-nioney until 
sale confirmed. 

459. Deed to be given by sheriff. 

460. Printer's fees may be required 

in advance. 

461. Must be demanded before re- 

fusal to advertise sale. 

462. Sales of land to be held, where; 

officer not to purchase. 
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SEC. 

-!63. Other executions may iaBae, 
when. 

464. Proceedings when creditors re- 

quire separate levies to be 
made on separate parcels of 
land. 

465. Successor of sheriff may make 

deed, when. 

466. Overplus of money, how dis- 

posed of. 

467. Effect of reversal of judgment 

on title of purchaser. 

468. Judraient to lose its preference, 

if execution not levied in one 
year, unless, etc.; new ap- 
praisement may be ordered, 
when. 

469. Writ of execution returnable, 

when. 

470. Judgments against principal 

and surety, now entered ; exe- 
cution in such case. 

471. Fees of appraisers; penalty for 

not appearing. 

472. Liability of sheriff for neglect 

of duty. 

473. Liability of clerk. 

474. Penalty for withholding money. 

475. Proceedings when execution is 

issued to sheriff of countv 
other than that in which 
judgment was rendered. 

476. Return of execution by mail. 

477. Sheriff not to send money by 

mail, unless instructed; no- 
tice to amerce sheriff of other 
county. 

478. How sureties may be made par- 

ties to judjnnent. 

479. Officer may have execution on 

original judfrnient. 

480. Party who pays more than his 

share may compel contribu- 
tion. 

PROCEEDINGS IN AID OP EXECUTION. 

481. Equitable interestj*, stocks, etc., 

of debtor, may be subjected 
to payment of judgment, 
when and how. 

482. Debtor required to answer con- 

cerning his proi>erty, when. 

483. Proof required of creditor be- 

fore order shall issue. 

484. Debtor may be arrested, when ; 

examination. 



BEa 

485. Not excosed from answering on 

ffround of fraud. 

486. Debtor may pay execution 

against his creditor. 

487. Party indebted to judgment 

debtor may be required to 
appear. 

488. Witnesses may be required to 

testify. 

489. Testimony, how taken. 

490. Property of judgment debtor in 

hands of other person may 
be applied. 

491. Judge may appoint receiver, 

and forbid transfer of prop- 
erty. 

492. When receiver may sell equita- 

able interest in real estate; 
sale, how conducted. 

493. When sheriff appointed re- 

ceiver, sureties liable; other 
persons to give bond. 

494. Receiver shall be vested with 

what property; may collect 
same and apply, how. 

495. Court may order delivery to re- 

ceiver of notes, bills, etc. 

496. Proceedings may be continued. 

497. Judce may order reference. 

498. Disobedience of order, how pun- 

ished. 

499. Orders to be in writing, and 

signed. 

500. Compensation. 

501. Fees of clerk. 

502. Proceedings when execution re- 

turned unsatisfied. 

503. The same. 

504. The same. 

EXECUTIONS AGAINST THE PERSON. 

505. Execution against person of 

debtor shall require, what. 

506. May be issued, when. 

507. Bv whom and how allowed. 

508. May be issued by justice, when. 

509. May issue of course when. 

510. Person shall be discharged, 

how. 

511. Entitled to prison bounds; exe- 

cution against proi)erty may 
issue. 

512. Death of debtor no satisfaction 

of ju<lgment. 

513. Debtor discharged if not charged 

in execution within ten days. 
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8Ka 

514. Of dischaige in generaL 

BXJCCUTIONB FOB THB DELIYXBT OF 
SEAL AMD PBB80NAL PBOPXBTT. 

515. Shall reauire what 

516. Enforced by attachment, when. 

XXBCUTIOMB IN SPflCIAL GABBS. 

617. Shall conform to judgment or 
order of court; execution 
may ifisae for balance onsat- 
isfied. 



DOCKETIMO JUDGMENTS OF JUSTICEB OF 
Tn£ FBACB, AND EXBCUTIOMS THEREON. 



518. Transcript of judgment ren- 

dered bj justice may be filed 
in district court. 

519. Shall operate as a lien, when. 
620. Execution thereon. 

521. Amount paid to be certified on 

transcript. 

522. Dormant judgment, how re- 

vived. 



(4252) §44L Executions, How Issued. Executions shall 
be deemed process of the court, and shall be issued by the 
clerk, and directed to the sheriff of the county. They may be 
directed to different counties at the same time. 

(4253) §442. Kinds of Executions. Executions are of 
four kinds: Firsts Against the property of the judgment 
debtor. Second^ Against his person. Thirdy For the delivery 
of the possession of real or personal property, with damages for 
withholding the same, and costs. Fourthy Executions in special 
cases* 

BXECUTIONS AGAINST THB PROPBRTT OF THB JUDGMENT DBBTOR. 

(4254) §443. Property Subject to Levy. Lands, tene- 
ments, goods and chattels, not exempt by law, shall be subject 
to the payment of debts, and shall be liable to be taken on 
execution and sold, as hereinafter provided. 

An action may be maintained on a domestic judgment in this state, 
although in full force, and time has not elapsed within which an execution 
can issue. Hummer v. Lamphear, 32-441. 

We think that the personal property should be first levied upon and first 
sold, but we know of no good reason why real estate might not be levied 
upon between the levy upon the personal property and its sale, provided 
the personal property is insufficient to satisfy the execution. Sullenger v. 
Buck, 22-30. 

A mortgage given by the holder of the legal title, transferred to an in- 
nocent purcliaser for value before maturity, is superior to a judgment lien 
against the owner of the mere equitable interest in said lands. Kirkwood 
V. Koester, 11-476. 

Mortgrtge of the homestead, executed by the husband alone, is void. 
And a judgment against a husband alone is no lien on the homestead. And 
such land may be sold by husband and wife jointly, notwithstanding such 
mortgage and judgment, and execution sale on the judgment of the home- 
stead will be void. Morris v. Ward, 5-239. 

(4255) §444. Execution, Lien Under. All real estate, not 
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bound by the lien of the judgment, as well as goods and chat- 
tels of the debtor, shall be bound from the time they shall be 
seized in execution. 

A judgment binds personal property and real estate without the county 
from the time that it is seized in execution, but as to real estate within the 
county, the judgment operates as a lien from the day of its rendition, and 
in some cases from the first day of the term in which it is rendered. Ritchie 
V. Higginbotham, 26-649. 

It might be argued that the words "of the debtor" only qualify the im- 
mediately preceding words, "goods and chattels," and not the prior clause, 
"all real estate," etc., but comparing the two sections together, it is plain that 
no larger or other interest is taken by the levy of an execution upon real 
estate outside the county than is covered by the lien of the judgment upon 
real estate within the county. ( 2-241.) Holden v. Garrett, 23-108. 

Under ? 433, code 1862, heldy that the lands, tenements and hereditaments, 
and all rights thereto, and interest therein, equitable as well as legal, belong- 
ing to the debtor, and situate within the county where the judgment is en- 
tered, are bound for the satisfaction of the judgment from the first day of 
the term at which it is rendered. Kiser v. Sawyer, 4-503. 

{Code 1869, i43S.) Section 13 of the act relating to conveyances, fComp. 
Laws 1862, p. 355,) does not extend the benefits of a want of notice to judg- 
ment-lien holders. They are not "purchasers." Their lien is upon the 
"lands and tenements of the debtor," and not upon lands and tenements 
not in fiict belonging to him. S warts v. Stees, 2-241. 

(4256) §445. Jadg^ent Dormant. If execution shall not 
be sued out within five years from the date of any judgment 
that now is or may hereafter be rendered, in any court of record 
in this state, or ii five years shall have intervened between the 
date of the last execution issued on such judgment and the 
time of suin^ out another writ of execution thereon, such 
judgment shall become dormant, and shall cease to operate as 
a lien on the estate of the judgment debtor. 

Statutes of limitation do not run against any claim or demand during any 
portion of the time while a suit is i)ending for the enforcement of such 
claim or demand. Kothman v. Ska«rj?H, 21)-14. 

The judjnnent might alno, without any formal revivor, be used as a 
foundation of an action apainnt the representatives or the successor of the 
deceased. ( 23-181 ; 26-008.) Kothman v. Skaggs, 29-17. 

Whether there is any Fuch thinpr as the revivor of a judgment of a justice 
of the peace, is not decided. Angell v. Martin, 24-335. 

See. 44, which merely provider for judgments becoming dormant, cannot 
apply to judgments of this kind rendered in the probate court, for no exe- 
cutions, such as are contemplated by said § 445, can be i.ssued from the pro- 
bate court on such a judgment. Fletcher v. Wormington, 24-263. 

Ju<lgnient lien lost by negligence of judgment debtor. Tutt v. Ferguson, 
13-53. 
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A judgment becomes dormant after the lapse of five years without exe- 
cution, and must be revived before execution or order of sale can issue. 
State V. Mc Arthur, 5-281. 

(4257) §446. Execution; Contents. The writ of execu- 
tion against the property of the judgment debtor, issuing from 
any court of record in this state, shall command the oflicer to 
whom it is directed, that of the goods and chattels of the 
debtor he cause to be made the money specified in the writ; and 
for want of goods and chattels, he cause the same to be made 
of the lands and tenements of the debtor; and the amount of 
the debt, damages and costs, for which the judgment is entered, 
shall be indorsed on the execution. 

(4258) §447. Ho Priority. When two or more writs of 
execution against the same debtor shall be sued out during the 
term in which judgment was rendered, or within ten days 
thereafter, and when two or more writs of execution against 
the same debtor shall be delivered to the officer on the same 
day, no preference shall be given to either of such writs; but 
if a sufficient sum of money be not made to satisfy all [such] 
executions, the amount made shall be distributed to the several 
creditors in proportion to the amount of their respective de- 
mands. In all other cases, the writ of execution first delivered 
to the officer shall be first satisfied. And it shall be the duty 
of the officer to indorse on every writ of execution the time 
when he received the same; but nothing herein contained shall 
be so construed as to aflfect any preferable lien which one or 
more of the judgments, on which execution issued, may have 
on the lands of the judgment debtor. 

(4259 ) § 448. " Ho Goods ; " Levy on Lands. The officer 
to whom a writ of execution is delivered, shall proceed im- 
mediately to levy the same upon the goods and chattels of the 
debtor; but if no goods and chattels can be found, the officer 
shall indorse on the writ of execution " JTo goods," and forth- 
with levy the writ of execution upon the lands and tenements 
of the debtor, which may be liable, to satisfy the judgment. 

Where the judgment is not a specific lien upon any particular property 
of the judgment debtor, he ha« an undoubted right to have his personal 
goods (subject to execution ) exhaunted first, before any of his real estate is 
taken to satisfy the judgment. (2-161.) And after all his pergonal goods 
have been exhausted, he Htill has the right to take the chances of the officer 
levying on some other real estate before levying on his homestead. Greene 
v. Barnard, 18-521. 

Judgment lien lost by negligence of judgment debtor. Tutt v. Ferguson, 
13-53. 
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A return upon an execution, that the officer is unable to find any goods 
and chattels of "Hefendant's on which to levy, is sufficient to sustain a levy 
on real estate, even though he fisdls to indorse the exact expression " no 
goods." Treptow v. Buse, 10-170. 

Sec. 448 does not provide, nor does any other section provide what shall 
be done where there are both personal and real property, and where the 
personal property is not sufficient to satisfy the execution. We tbink that 
the personal property should be first levied upon and first sold, but we 
know of no good reason why real estate might not be levied upon between 
the levy upon the personal property and the sale, provided the personal 
property is insufficient to satisfy the execution. Sullenger v. Buck, 22-30. 

It is the duty of a sheriff to levy on the property of the judgment debtor 
as soon as he conveniently can after receiving the writ Armstrong v. €h*ant» 
7-294. 

(Code 1869 y 2 4S7.) The object of the provision for such endorsement ia^ 
that the x>ersonal property of the debtor may be first applied in payment of 
the debt, and if there is none, to place proof of that &ct upon the record to 
satisfy the court of the regularity of the sale in that respect, upon motion 
for confirmation. Koehler v. Ball, 2-173. 

(4260) §449. Property Claimed by Third FersoxL If 

the officer, by virtue of an execution issued from any court of 
record in this state, shall levy the same on any goods and chat- 
tels claimed by any person other than the defendant, or be re- 
quested by the plaintiff to levy on any such goods and chattels, 
the officer mav reauire the plaintiff to give him an undertak- 
ing, with good and sufficient securities, to pay all costs and 
damages that he may sustain by reason of the detention or sale 
of such property; and until such undertaking shall be given, 
the officer may refuse to proceed as against such property. 

The sheriff is not boond to levy where the judgment debtor has no prop- 
erty subject to an execution, nor on goods and chattels where the title to 
the same is doubtful, unless the judgment creditor gives him an indemnity 
bond; nor generally on real estate, unless the same is pointed out to him by 
the judgment creditor. Armstrong v. Grant, 7-294. 

(4261) §450. Possession of Property; Bond for Delivery, 

In all cases where a sheriff, coroner or other officer shall, bv 
virtue of an execution, levy upon any goods and chattels which 
shall remain upon his hands unsold, for want of bidders, for 
the want of time to advertise and sell, or any other reasonable 
cause, the officer may, for his own security, take of the defend- 
ant an undertaking, with security, in such sum as he may deem 
sufficient, to the effect that the said property shall be delivered 
to the officer holding an execution for the sale of the same, at 
the time and place appointed by said officer, either by notice, 
^ven in writing, to said defendant in execution, or by adver- 
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tiseinent, published in a newspaper printed in the county, nam- 
ing therein the day and place of sale. If the defendant shall 
faU to deliver the goods and chattels at the time and place 
mentioned in the notice to him given, or to pay to the officer 
holding the execution the full value of said eoods and chattels, 
or the amount of said debt and costs, the undertaking, given as 
aforesaid, may be proceeded on as in other cases. 

A mere sheriff's sale never vests a legal title : it takes a deed to vest a 
legal title upon a sheriff's sale. Board v. linscott, 30-265. 

(4262) §451. Notice of Sale. The officer who levies upon 
goods and chattels, by virtue of an execution issued by a court 
of record, before he proceeds to sell the same shall cause pub- 
lic notice to be given of the time and place of sale, for at least 
ten days before tiie day of sale. The notice shall be ffiven bjp 
advertisement, published in some newspaper printed in the 
county, or, in case no newspaper be printed therein, by setting 
up advertisements in five public places in the county. Two 
advertisements shall be put up in the township where the sale 
is to be held; and where ffoods and chattels levied upon can- 
not be sold for want of bidders, the officer making such return 
shall annex to the execution a true and perfect inventory of 
such goods and chattels, and the plaintiff in such execution 
may ttiereupon sue out another writ of execution, directing 
the sale of the property levied upon as aforesaid; but such 
goods and chattels shall not be sold, unless the time and place 
of sale be advertised, as hereinbefore provided. 

Section 451 refers solely to a levy upon goods and chattels. If for any 
reason they are not sold upon the execution under which they were levied 
npon, that section provides for the issue of a writ, which, while not called a 
vmdi, is doubtless its equivalent. Ritchie v. Higginbotham, 26-647. 

(4268) §452. Farther Levy. When any writ shall issue, 
directing the sale of property previously taken in execution, 
the officer issuing said writ shall, at the request of the person 
entitled to the benefit thereof, his agent or attornev, add 
thereto a command to the officer to whom such writ shall be 
directed, that if the property remaining in his hands not sold 
shall, in his opinion, be insufficient to satisfy the judgment, he 
shall levy the same upon lands and tenements, goods and chat- 
tels, or either, as the law shall permit, being the property of 
the judgment debtor, sufficient to satisfy the debt. 

Section 462 probably refers only to such writs as are named in the pre- 
vious section ; yet if it were held to extend to executions upon which levies 
upon real estate are made, it would simply show that where a vendi was or- 
clered out for the sale of real estate, it would be perfectly proper to include 
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in it the ordinary command of a fieri facias to make the debt. Ritchie v. 
Higginbotham, 2&-647. 

(4264) §453. Appraisement. If execution be levied upon 
lands and tenements, the officer levying such execution shall 
call an inquest of three disinterested householders, who shall 
be resident within the county where the lands taken in execu- 
tion are situate, and administer to them an oath, impartially to 
appraise the property so levied on, upon actual view; and such 
householders shall forthwith return to said officer, under their 
hands, an estimate of the real value of said property. 

A householder, under this section, need not be a man of family ; it is suf- 
ficient if he is the owner of real property, and resides in the community, 
even though living with another family. Kutter v. Buckout, 4-120. 

(4265) §453a. Appraisement Waived. That if the words 
"appraisement waived," or other words of similar import, shall 
be inserted in any deed, mortgage, bond, note, bill or written 
contract hereafter made, any court rendering judgment there- 
on shall order as part of the judgment that the same, and any 
process issued thereon, shall be enforced, and that lands and 
tenements may be sold thereunder without appraisement; and 
such judgment, and any process issued thereon, shall be en- 
forced, and sales of lands and tenements made thereunder, 
without any appraisement or valuation being made of the 
property to be sold: Provided^ That no order of sale or execu- 
tion shall be issued upon such judgment until the expiration 
of six months from the time of the rendition of said judgment. 
[L. 1872, ch. 66, §1; took effect March 14, 1872.] 

Order of sale issued six days too soon. " We do hold in this case, where 
all proceedings were taken after the time fixed by the statute and judg- 
ment, that after the confirmation of the sale and the execution of the deed 
it was too late to attack the order of sale as being prematurely issued, and 
that it cannot now be attacked by the defendants in the judgment, or any 
person claiming under them." Cross v. Knox, 32-735. 

The judgment directs issue of order of sale at the expiration of thirty 
days, and sale without appraisement. This is error. None may issue in 
such a case until after six months. ( 18-3G1 ; 21-124.) Bashor v. Nordyke, 
25-226. 

(4266) §463&. Repeal. All laws and parts of laws in con- 
flict with any of the provisions of this act, are hereby repealed. 
[L. 1872, ch. 66, §2; took effect March 14, 1872.] 

(4267) §454. Return of Appraisement; Sale. Theoflicer 
receiving such return shall forthwith deposit a copy thereof with 
the clerk of the court from which the writ issued, and adver- 
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tise and sell such property, agreeably to the provisions of this 
article. 

Where a motion is made to set aside a sale of real estate, and an order 
of confirmation thereof, on the ground that there had been no advertise- 
ment of the property sold, such as is required by law, and it appears that 
the party in whose interest the sale has been made, and the purchaser at 
the sale, came before the court and waived all objections to the form of tti^ 
proceedings, and consented to the hearing upon said motions, and it further 
appears tha*^ the allegations of the motion as to the want of a proper ad- 
vertisement were true, as a matter of fact: Held, That under the circum- 
stances the court should have granted the motion. A sale of lands made 
on a day not named in the notice of sheriff's sale, or where they are not 
properly described, should be set aside. Wheatley v. Terry, 6-427. 

The whole of J 454 is probably merely directory. ♦ * * The legisla- 
ture have unmistakably shown that they did not consider said section of 
itself sufficient to authorize the court to set aside a sheriff's sale for want 
of the proper advertisement, and for that enacted J 457. Moore v. Pye, 
10-252. 

(4268) §455. Jadg;ment Lien Restricted. If, upon such 
return, as aforesaid, it appear, by the inquisition, that two- 
thirds of the appraised value of said lands and tenements, so 
levied upon, is sufficient to satisfy the execution, with costs, 
the judgment on which such execution issued shall not operate 
as a lien on the residue of the debtor's estate, to the prejudice 
of any other judgment creditor; but no such property shall be 
sold for less than two-thirds of the value returned in the in- 
quest; and nothing in this section contained shall, in any wise, 
extend to affect the sale of lands by the state, but all lands, the 
property of individuals indebted to the state for any debt or 
taxes, or in any other manner, shall be sold, without valuation, 
for the discharge of such debt or taxes, agreeably to the laws 
in such cases made and provided. 

(4269) §456. Judgment Against Officers; Sale. If the 

property of any clerk, sheriff, coroner, justice of the peace, con- 
stable, or any collector of state, county, town or township tax, 
shall be levied on for, or on account of, any moneys that now 
are, or may hereafter be, by them collected or received in their 
official capacity, the property so levied on shall be sold with- 
out valuation. 

(4270) §457. Notice of Sale. Lands and tenements taken 
on execution shall not be sold until the officer cause public no- 
tice of the time and place of sale to be given, for at least thirty 
days before the day of sale, by advertisement in some news- 
pajper printed in the county, or, in case no newspaper be 

—13 



194 EXECUTIONS. §458. 

printed in the county, in some newspaper in general circula- 
tion therein, and by putting up an advertisement upon the 
court house door, and in five other public places in the county, 
two of which shall be in the township where such lands and 
tenements lie. All sales made without such advertisement 
|hall be set aside, on motion, by the court to which the execu- 
tion is returnable. 

A sheriff is not primarily liable to the publisher of a newspaper for the 
printer's fees for notices of sales of lands made by him upon executions or 
orders of sale, simply because he olFBcially hands such notices to the pub- 
lisher and requests them printed. Baker v. Wade, 25-531. 

"For** at least thirty days. The preposition "for," as used, largely deter- 
mines the interpretation given to the section. The difference in the lan- 
guage of 2457 of the code, and 2 82, ch. 107, Gen. Stat. 1868, taken in con- 
nection with i 81 of the same chapter, is obvious. By i 81 the treasurer was 
required to make out the list of lands and town lots, delinquent for taxes, 
between the first and tenth days of March of each year, with the accom- 
panying notice, and in i 82 the language is, the list and notice are to be pub- 
lished ''once in each week for four consecutive weeks prior to the day of 
sale." Watkins v. Inge, 24-617. 

In sales of real estate upon execution or order of sale, the notice of sale 
published in the newspaper must be first published at least thirty days 
prior to the day of sale, and continued in each successive issue of the paper 
up to the day of sale. Whitaker v. Beach, 12-492. 

In sales of real estate upon execution, notice by posting on the court- 
house door, and in five other public places, is necessary only when there is 
no newspaper printed in the county. Notice published in the newspaper 
most be continued in each successive issue thereof up to the day of sale, 
the first insertion being more than thirty days prior thereto. McCurdy v. 
Baker, 11-111. 

A sale of lands made on a day not named in the notice of sheriff's sale, 
or where they are not properly described, should be set aside. Wheatley 
V. Terry, 6-427. 

A sheriff's sale of two separate lots, made in gross, though not void, is 
irregular and voidable, and may be set aside on motion of the judgment 
debtor. Johnson v. Hovey, 9-61. 

We do not think that the court below should have set aside the sale 
simply because the sheriff did not file the copy of the appraisement with 
the clerk until seven days after he commenced to advertise the notice of 
sale. Moore v. Pye, 10-252. 

First publication July 13th, sale August 14th. Publication was in the 
weekly paper, and was repeated each consecutive week from the time of 
the first publication to the day of sale. This, we think, satisfies the statute. 
Treptow v. Buse, 10-177. 

(4271) §468. Confirmation; Sale. If the court, upon the 
return of any writ of execution, for the satisfaction of which 
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any lands or tenements have been sold, shall, after having 
carefully examined the proceedings of the officer, be satisfied 
that the sale has, in all respects, been made in conformitv to 
the provisions of this article, the court shall direct the clerk 
to make an entry on the journal that the court is satisfied of 
the legality of such sale, and an order that the ofilcer make to 
the purchaser a deed for such lands and tenements; and the 
officer, on making such sale, may retain the purchase-money 
in his hands until the court shall have examined his proceed- 
ings, as aforesaid, when he shall pav the same to the person 
entitled thereto, agreeably to the order of the court. 

Immediately upon the confirmation of the sale it is the duty of the 
sheriff to pay the purchase-money in his hands "to the person entitled 
thereto." Ferguson v. Tutt, 8-378. 

The sheriff has nothing to do with the confirmation of the sale; it may 
be confirmed without his consent. Ferguson y. Tutt, 8-379. 

(Code 1869, { 449,) The principle that if the record shows the final judg- 
ment to he erroneous, it is the right of the party aggrieved to have it re- 
versed, vacated or modified, held to apply to final orders made in an action 
after judgment; and, hdd^ that the order to confirm the sale in this case was 
reviewable by the supreme court, without exception taken in the court 
below. Koehler v. Ball, 2-172. 

On a motion to confirm a sale, the court cannot go behind the execution 
nor receive any evidence except as to the regularity of the proceedings. 
ChallisB V. Wise, 2-197. 

District court setting aside sale without any sufficient reason therefor, 
the order will be reversed by supreme court on petition in error. Moore v. 
Pye, 10-246. 

A sale in chancery is not complete till it is confirmed, but when con- 
firmed it passes to the purchaser all the interest the defendant possessed 
and the decree ordered sold. Mills v. Ralston, 10-206. 

Proceedings before a court having jurisdiction of the subject-matter, and 
of the person; a sheriff's deed executed on a sale made under such 
proceedings cannot be impeached collaterally. Paine v. Spratley, 5-525; 
Bowman v. CJockrill, 6-311. 

Sale of lands made by the sheriff on a day not named in his notice of 
sale is illegal, and should be set aside. So, also, where lands are sold which 
are not described in such notice. Wheat ley v. Terry, 6-427. 

(Code 1859, 1 449.) Where, under J 449, code 1859, a motion is made to 
confirm a sale, the court should confine itself to an examination of the 
return of the officer, and if that shall show prima fade ihdX all the require- 
ments of the statute have been complied with, the sale ought to be con- 
firmed, and the motion cannot be resisted except on the face of the papers. 
White Crow v. White Wing, 3-276. 

(4272) §459. Sheriff's Deed. The sheriff or other officer 
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who, upon such writ or writs of execution, shall sell the said 
lands and tenements, or any part thereof, shall make to the 

f)urcha8er as good and sufficient deed of conveyance of the 
ands and tenements sold, as the person or persons against 
whom such writ or writs of execution were issued could have 
made of the same, at or any time after they became liable to 
the judgment. The deed shall be sufficient evidence of the 
legality of such sale, and the proceedings therein, until the 
contrary be proved, and shall vest in the purchaser as good 
and as perfect an estate in the premises therein mentioned, as 
was vested in the party at, or after, the time when such lands 
and tenements became liable to the satisfaction of the judg- 
ment; and such deed of conveyance, to be made by the sheriflT 
or other officer, shall recite the execution or executions, or the 
substance thereof, and the names of the parties, the amount 
and date of rendition of each judgment, by virtue whereof the 
said lands and tenements were sold as aforesaid, and shall be 
executed, acknowledged and recorded as is or may be provided 
by law, to perfect the conveyance of real estate in other cases. 

The mere sheriff's sale never vests a legal title. It takes a deed to vest 
a lejral title upon a sheriff's sale. Board v. Linscott, 30-265. 

That the rej^ihtry acts apply with all their force and vigor to sheriflfe' 
doedrt as well as to other deeds, we suppose will hardly be questioned. 
Marwliall v. Shepard, 23-324. 

The word "recite," as used in said statute, does not mean to copy or to 
repeat verbatim, but only to state the substance of the execution, etc. Og- 
den V. Walters, 12-290. 

Where a service by publication is made in a foreclosure case without 
proper alfulavit being filed, the deed is void. Shields v. Miller, 9-398. 

(4273) §460. Printer's Fees; Notice of Sale. The officer 
wlio levies ui)Oii goods and chattels, or lands and tenements, 
or who is charged with the duty of selling the same, by virtue 
of any writ of execution, may refuse to publish a notice of the 
Halo thereof, by advertisement in a newspaper, until the party 
for whoso benefit such execution issued, his agent or attorney, 
shall advance to such officer so much money as \y\\\ be sufficient 
to discharge the foos of the printer for publishing such notice. 

A shorifF is not primarily liable to the publisher of a newspaper for the 
printer's fee for notices of nales of land made by him upon executions or 
oniers of sale, simply because he officially hands such notices to the pub- 
lisher and riHiuests them to be printed. Baker v. Wade, 25-531. 

(4274) §461. Advertising Fees. Before any officer shall 
be excut^ed from giving the notification, mentioned in the last 
section, he shall demand of the party for whose benefit the 
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execution was issued, his agent or attorney (provided either of 
them reside in the county), the fees in said section specified. 

(4275) §462. Place of Sale; Officers Hot Pnrchase. All 

sales of lands or tenements under execution shall be held at 
the court house, in the county in which such lands and tene- 
ments are situated. No sheriff or other oflicer making the sale 
of property, either personal or real, nor any appraiser of such 
property, shall, either directlv or indirectly, purchase the same; 
and every purchase, so made, shall be considered fraudulen; 
and void. 

The right of the sheriff to employ an ftoctioneer is denied. We shall 
not decide this, bat concede that he may so delegate his trust, he being per- 
sonaUy present But with the delegation goes the statute. As he may not 
sell to himself, neither can the auctioneer who acts for him. Galbraith v. 
Drought, 24-692. 

Neglect of sheriff to bid for plaintiff does not affect sheriff's sale. He 
cannot bid as sheriff, nd if he bids he must bid as agent of another. Moore 
V. Pye, 10-246. 

Sale at court-house door must of necessity be at the court house. Smith 
V. Bumes, 8-202. ^ 

(4276) §463. Other Executions. If lands or tenements, 
levied on as aforesaid, are not sold upon one execution, other 
executions may be issued to sell the property so levied upon. 

The language of this section does not name the fieri facias, or vmdiy as 
used under the old common-law practice, but speaks of executions, and from 
the form of the expression, evidently contemplates writs of the same nature 
It says, when "not sold upon one execution, other executions may be issued." 
The natural inference from such language is, that writs of the same kind 
and form are referred to. Ritchie v. Higginbotham, 26-647. 

(4277) §464. Several Executions in Officer's Hands. 

In all cases where two or more executions shall be put into the 
hands of any sherift* or other officer, and it shall be necessary 
to levy on real estate to satisfy the same, and either of the 
judgment creditors, in whose favor one or more of said execu- 
tions are issued, shall require the sheriff or other officer to 
levy said executions, or so many thereof as may be required, 
on separate parcels of the real property of the judgment debtor 
or debtors, giving to the officer making the levy on behalf of 
the creditor, whose execution may, by the provisions of this 
article, be entitled to a preference, the choice of such part of 
the real property of the judgment debtor or debtors, as will be 
sufficient, at two-thirds of the appraised value, to satisfy the 
same; and in all cases where two or more executions, which 
are entitled to no preference over each other, are put into the 



198 EXECUTIONS. §§ 465, 466. 

hands of the same officer, it shall be the duty of the officer, 
when required, to levy the same on separate parcels of the real 
property of the judgment debtor or debtors, when, in the opin- 
ion of the appraisers, the same may be divided without material 
injury; and if the real property of said debtors will not be suf- 
ficient, at two-thirds of its appraised value, to satisfy all the 
executions chargeable thereon, such part of the same shall be 
levied on, to satisfy each execution, as will bear the same pro- 
portion in value to the whole, as the amount due to the execu- 
tion bears to the amount of all the executions chargeable 
thereon, as near as may be, according to the appraised value of 
each separate parcel of real property. 

(4278) §465. Successor, If the term of service of the 
sheriff or other officer who has made, or shall hereafter make 
sale of any lands and tenements, shall expire, or if the sheriff 
or other officer shall be absent, or be rendered unable, by death 
or otherwise, to make a deed of conveyance of the same, any 
succeeding sheriff or other officer, on receiving a certificate 
from the court from which the execution issued for the sale of 
said lands and tenements, sijGrned by the clerk, by order of said 
court, setting forth that sufficient proof has been made to the 
court that such sale was fairly and legally made; and on tender 
of the purchase-money, or if the same or any part thereof be 
paid, then, on proof of such payment and tender of the bal- 
ance, if any, may execute to the said purchaser or purchasers, 
or his or their legal representatives, a deed of conveyance of 
said lands and tenements so sold. Such deed shall be as good 
and valid in law, and have the same effect, as if the sheriff or 
other officer who made the sale had executed the same. 

It was competent for the sheriff to sell said property by his under-sheriff, 
(who is merely a general deputy,) and afterward, when the sale was con- 
firmed by the court, to execute the deed himself. Ogden v. Walters, 12-290. 

(4279) §466. OverpluB After Sale. If, on any sale made 
as aforesaid, there shall be in the hands of the sheriff or other 
officer, more money than is sufficient to satisfy the writ or writs 
of execution, with interest and costs, the sheriff or other officer 
shall, on demand, pay the balance to the defendant in execu- 
tion, or his legal representatives. 

Where lands are sold under a judgment, and surplus money accrues, 
which is brought into court, the other creditors have the same liens upon 
the surplus money which they held upon the lands before the sale. Butler 
V. Craiiar, 29-207. 

A failure of the officer to pay the balance to the defendant in the execu- 
tionj after paying the judgment, is ground of amercement. Jenkins v. 
Green, 22-5«/; 
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(4280) §467. Bevenal of Judgment; Title to Land. H 

any judgment or judgments, in satisfaction of which any lands 
or tenements are sold, shall at any time thereafter be reversed, 
such reversal shall not defeat or affect the title of the pur- 
chaser or purchasers; but, in such cases, restitution shall be 
made, by the judgment creditors, of the money, for which such 
lands or tenements were sold, with lawful interest from the day 
of sale. 

Modification of the original judgment cannot have the force or effect to 
destroy the title to the property already vested in purchaser. Pritchard v. 
Madren, 31-47. 

We regard J§ 77 and 467 of the code as only declarations of the previous 
common-lav rule; and, like that rule, they were adopted to protect third 
persons purchasing under the authority of a judgment or decree. They 
apply to strangers to the judgment, who have purchased under the honest 
belief that the judgment is valid. If the judgment is afterward reversed, 
or opened up, the defendant who has lost his property must look to the 
plaintiff for redress. Howard v. Entreken, 24-430. 

This section has application solely to bona fide purchasers, who are not 
parties to the erroneous judgment, nor responsible therefor, and who do not 
have reason to believe that such erroneous judgment will be reversed or va- 
cated by the appellate court. Hubbard v. Ogden, 22-673. 

A sale of mortgaged property under a decree of foreclosure, erroneously 
barring the right of redemption as to a part thereof, is valid; and a modi- 
fication of the decree, so as to make it correct, will not affect the sale, nor 
the title of the purchaser. Smith v. Burnes, 8-203. 

(4281) §468. Lien Lost; Hew Appraisement No judg- 
ment heretofore rendered, or which hereafter may be rendered, 
on which execution shall not have been taken out and levied 
before the expiration of one year next after its rendition, shall 
operate as a lien on the estate of any debtor, to the prejudice 
of any other judgment creditor. But in all cases where judg- 
ment has been or may be rendered in the supreme court, and 
a special mandate awarded to the district court to carry the 
same into execution, the lien of the judgment creditor shall 
continue for one year after the first day of the term of the dis- 
trict court to which such mandate may be directed. Nothing 
in this section contained shall be construed to defeat the lien 
of any judgment creditor who shall fail to take out execution 
and cause a levy to be made, as herein provided, when such 
failure shall be occasioned by appeal, proceedings in error, in- 
junction, or by vacancy in the. office of sheriff or coroner, or 
the disability of such officer, until one year after such disability 
shall be removed. In all cases ^where real estate has been or 
may hereafter be taken on execution and appraised,^ and twice 
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advertised and offered for sale, and shall remain unsold for 
want of bidders, it shall be the duty of the court from which 
such execution issued, on motion of the plaintiflf, to set aside 
such appraisement and order a new one to be made, or to set 
aside such levy and appraisement and award a new execution 
to issue, as the case may require. 

As to { 468 of the civil code, we think it has no room for operation in 
this action, for an execution was issued and levied upon the property in 
controversy within less than one year after the rendition of the judgment, 
which wholly prevented said J 468 from so operating as to destroy, or even 
to impair, in any manner or degree, any of the force or efficacy of his judg- 
ment, or his judgment lien. Kothman v. Skaggs, 29-14. 

When a judgment creditor allows more than one year to elapse after his 
judgment has become a lien on real estate, before he takes out and levies 
an execution, his lien becomes subsequent and inferior to the liens of other 
judgment creditors. Lamme v. Schilling, 25-96. 

If a judgment creditor, while the judgment debtor is living, fails for one 
year to have an execution issued and levied, he loses his priority of lien as 
against all other judgment creditors of the same judgment debtor. A judg- 
ment cannot be revived against an administrator after a year has elapsed 
within which it could be revived, except with the consent of the adminis- 
trator. Scroggsv.Tutt, 23-190. 

(4282) § 469. Execution Betumable. The sheriff or other 
officer, to whom any writ of execution shall be directed, shall 
return such writ to the court to which the same is returnable, 
within sixty days from the date thereof. 

A sheriff cannot legally sell real estate on execution after the return day 
of the execution, and more than sixty days after its date and after it was 
issued. Schultz v. Smith, 17-306. 

He could not be compelled to return the execution before the end of aixty 
days, and could not be held liable for any neglect or refusal to return the 
same before that time. Armstrong v. Grant, 7-292. 

(4283) §470. Judgment Against Principal and Surety. 

In all cases where judgment is rendered in any court of record 
within this state, upon any instrument of writing in which two 
or more persons are jointly and severally bound, and it shall 
be made to appear to the court, by parol or other testimony, 
that one or more of said persons so bound, signed the same as 
surety or bail, for his or their co-defendant, it shall be the duty 
of the clerk of said court, in recording the judgment thereon, 
to certify which of the defendants is principal debtor, and 
which are sureties or bail. And the clerk of the court afore- 
said shall issue execution on sych judgment, commanding the 
sheriff or other officer to cause the money to be made of the 
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goods and chattels, lands and tenements, of the principal 
debtor; but for want of sufficient property of the principal 
debtor to make the same, that he cause the same to be made of 
the goods and chattels, lands and tenements, of the surety or 
bail. In all cases, the property, both personal and real, of the 
principal debtor, within the jurisdiction of the court, shall be 
exhausted before any of the property of the surety or bail shall 
be taken in execution. 

Upon the question between the defendants in the court below, as to sure- 
tyship, no pleadings or other formalities were required by the code to brin.: 
the question before the court. Only the production of testimony wuh 
needed to make the fiict appear. If then it was made to appear to the trial 
court, by parol or other evidence, that W.F. and H.M.T. signed the note 
declared on as principals, and Otis as surety, it became the duty of the clerk 
in certifying the judgment to certify that accordingly. (1-75.) Turner v. 
Miller, 28-49. 

With U 55, 60 and 470 of the code taken together, the rights of a surety 
in cases like the present are pretty well protected; for where a surety is sued 
outside of his own county, he must, under §J 55 and 60, be sued in connec- 
tion with his principal, or with some co-surety. If sued with his principal, 
he may, under J 470, have hia principal's property first exhausted in satis- 
fying the debt, before his can be seized. Brenner v. E^ly, 23-126. 

But it is claimed that if Mrs. M. signed the note as surety, the judgment 
should have been rendered against her, under ? 470. This question, how- 
ever, was not raised in the court below, so far as appears from the record, 
and therefore it is not properly before this court for consideration. Massey 
V. Building Association, 22-635. 

Section 470 only applies where the principal debtor is one of the defend- 
ants, and does not take away the right given elsewhere to sue the surety 
alone. (18-356.) Swerdsfeger v. State, 21-477. 

This section applies to justice's court, in a suit on a promissory note. 
Points V. Jacobia, 12-53. 

The ^me judgment may be rendered against one of the defendants as 
principal, and against another as surety. Rose v. Williams, 5-490. 

( Code 1859, J 461.) In an action on a note against two or more, who ap- 
parently signed the note as makers, in which no answer is filed, it is not er- 
ror for the court in its judgment to charge one as principal and the others 
as sureties. Kupfer v. Sponhorst, 1-75 ; Rose v. Madden, 1-445. 

r4284) §471. Fees of Appraisers; Penalty. Each house- 
holder, summoned to appraise real estate under the provisions of 
this chapter, shall be allowed and receive for his services the 
sum of fifty cents for each day he may be so engaged as such 
appraiser, to be collected on the execution by virtue of which 
the property appraised was levied on, if claimed at the time of 
making the return of such appraisement. And when any 
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houBeholder, Bummoned as aforesaid, shall fail to appear at the 
time or place appointed by the officer, and discharge his duty 
as appraiser, he shall, on complaint being made to any justice 
of the peace of the township in which such householder re- 
sides, forfeit and pay the sum of fifty cents for every such neg- 
lect, unless he can render a reasonable excuse. Such sum shall 
be collected by said justice, and paid in to the township treas- 
urer, for the use of the township. 

(4285) §472. Failure to SeU; LiabiUty of Officer. If 

any sheriff or other officer shall refuse or neglect to execute 
any writ of execution to him directed, which has come to his 
hands, or shall neglect or refuse to sell any goods and chattels^ 
lands and tenements; or shall neglect to call an inquest and 
return a copy thereof, forthwith, to the clerk's office; or shall 
neglect to return any writ of execution to the proper court, on 
or before the return day thereof; or shall neglect to return a 
just and perfect inventory of all and singular the goods and 
chattels by him taken in execution, unless the said sherifl* or 
other officer shall return that he has levied and made the 
amount of the debt, damages and costs; or shall refuse or neg- 
lect, on demand, to pay over to the plaintiff, his agent or at- 
torney of record, all moneys by him collected or received for 
the use of said party, at any time after collecting or receiving 
the same, except as provided in section four hundred and fifty- 
eight; or shall neglect or refuse, on demand made by the de- 
fendant, his agent or attorney of record, to pay over all moneys 
by him received for any sale made, beyond what is sufficient to 
satisfy the writ or writs of execution, with interest and legal 
costs, such sheriff or other officer shall, on motion in court, and 
two days' notice thereof, in writing, be amerced in the amount 
of said debt, damages and costs, with ten per cent, thereon, to 
and for the use of said plaintift' or defendant, as the case may be. 

A sheriff is not primarily liable to the publisher of a newsi)ai)er«for the 
printer's fee for notices of sales of lands made by him upon executions or 
orders of sale, simply because he officially hands such notices to the pub- 
lisher, and requests them to be printed. Baker v. Wade, 25-532. 

An order of amercement becomes a lien on the real estate of the officer 
amerced, situate within the county at the date of the order. Knox v. Mor- 
rill, 22-577. 

A sheriff who receives an execution about thirty days before his term of 
office expires, but does not serve or return it or deliver it to his successor, can- 
not be amerced, unless it is shown he was negligent in failing or refusing to 
commence to execute the writ before his term expired. Armstrong v. Grant, 
7-292. 

A feilure of the officer to pay the balance to the defendant in the execu- 
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tion, after paying the judgment, is ground of amercement. Jenkins v. Green,. 
22-567. 

This section is imperative; it is not may be amerced but BhaU be amerced. 
Bond V. Weber, 17-411. 

(4286) §478. Liability of Clerk. If any clerk of a court 
shall neglect or refuse, on demand made by the person entitled 
thereto, his agent or attorney of record, to pay over all money 
by him received in his official capacity, for the use of such 
persons, every such clerk may be amerced, and the proceedings 
against him and his sureties shall be the same as provided for, 
in the foregoing section, against sheriffs and their sureties. 

(4287) §474. Withholding Money. When the cause of 
amercement is for refusing to pay over money collected as 
aforesaid, the said sheriff or other officer shall not be amerced 
in a greater sum than the amount so withheld, with ten per 
cent, thereon. 

(4288) §475. Execution to Sheriff of Another Ck>anty. 

When an execution is issued to the sheriff* of any county other 
than that in which the judgment was rendered, the sheriff, after 
indorsing the date of its reception thereon, shall deliver the 
same to the clerk of the district court of his county, who shall 
thereupon enter the same in the execution docket in the same 
manner as if it had issued from the court of which he is clerk; 
and before the sheriff' shall return any such writ, he shall cause 
his return to be entered in like manner. 

A sheriff who receives an execution about thirty days before his term of 
office expires, but does not serve or return it or deliver it to his successor, can- 
not be amerced unless it is shown he was negligent in failing or refusing to 
commence to execute the writ before his term expired. Armstrong v. Grant, 
7-292. 

(4289) §476. Liability of Officer; Return. When exe- 
cution shall be issued in any county in this state, and directed 
to the sheriff* or coroner of another county, it shall be lawful 
for such sheriff* or coroner having the execution, after having 
discharged all the duties required of him by law, to inclose 
such execution, by mail, to the clerk of the court who issued 
the same. On proof being made by such sheriff* or coroner, 
that the execution was mailed soon enough to have reached the 
office where it was issued within the time prescribed by law, 
the sheriff' or coroner shall not be liable for any amercement 
or penalty if it do not reach the office in due time. 

(4290) §477. Demand; Return of Money; Amerce- 
ment. No sheriff* shall forward, by mail, any money made 
on any such execution, unless he shall be specially instructed 
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to do it by the plaintiff, his agent or attorney of record. In 
all cases of a motion to amerce a sheriff, or other officer of any 
county other than that from which the execution issued, notice 
in writing shall be given to such officer, as hereinbefore re- 
quired, by leaving it with him, or at his office, at least fifteen 
days before the day on which such motion shall be made. All 
amercements so procured shall be entered on the record of the 
court, and shall have the same force and effect as a judgment 

(4291) §478. Sureties of Sheriff Made Parties. Each 
and every surety of any sheriff or other officer may be made 
party to the judgment rendered as aforesaid, against the sheriff 
or other officer, by action, to be commenced and prosecuted as 
in other cases; but the goods and chattels, lands and tene- 
ments of any such surety shall not be liable to be taken on 
execution, when sufficient goods and chattels, lands and tene- 
ments of the sheriff or other officer, against whom execution 
may be issued, can be found to satisfy the same. Nothing 
herein contained shall prevent either party from proceeding 
against such sheriff or other officer, by attachment, at his elec- 
tion. 

It at most only means that when a judgment shall be rendered against 
the sheriflf, his sureties may be made parties thereto, but that no property of 
the sureties shall be taken on execution until the property of the sheriff 
himself subject to execution shall be first exhausted. It does not prevent 
the rendering of a judgment against the sureties, as well as against the 
sheriff. Fay v. Edmiston, 28-108. 

Although the sureties of a sheriff may be made parties to a judj?ment of 
amercement, under i 478 of the code, by action to be commenced and prose- 
cuted as in other cases, the order or judgment of amercement is not conclu- 
sive as to the sureties, who may, in such a proceeding, prove everj^thing 
which would have protected the officer from liability. Graves v. Bulkley, 
25-249. 

(4202) §479. Officer Paying Claim. In cases where a 
sheriff or other officer may be amerced, and shall not have 
collected the amount of the original judgment, he shall be 
permitted to sue out an execution and collect the amount of 
said judgment, in the name of the original plaintiff, for his use. 

(4293) §480. Contribution; Joint Debtors; Sureties. 

When proj)erty, liable to an execution against several per- 
sons, is sold thereon, and more than a due proportion of the 
judgment is laid upon the property of one of them, or one of 
them pays, without a sale, more than his proportion, he may 
compel contribution from the others; and when a judgment is 
against several, and is upon an obligation of one of them, as 
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security for another, and the surety pays the amount, or any 
part thereof, either by sale of his property or before sale, he 
may compel repayment from the principal; in such case, the 
person so paying or contributing is entitled to the benefit oi 
the judgment, to enforce contribution or repayment, if within 
ten days after his payment he file, with the clerk of the court 
where the judgment was rendered, notice of his payment and 
claim to contribution or repayment. Upon a filing of such 
notice, the clerk shall make an entry thereof in the margin ol 
the docket. 

Said i 480 of the civil code was not enacted for the purpose of giving 
assignees of judgments a remedy as assignees. They have a remedy inde- 
pendent of such section, and could enforce their judgment if such section 
had never been enacted. Said section was really enacted for the benefit oi 
sureties, and for the benefit of joint judgment debtors, without reference to 
whether any assignment had been made or not, and was enacted for their 
benefit in ca^es where the judgment, or more than a proper share thereof, 
has been collected from some one or more of the sureties or joint judgment 
debtors; and this whether the collection was by a sale of the property of 
some one or more of such parties on execution, or was by a voluntary pay- 
ment on the part of some one or more of such parties. Harris v. Frank, 
29-204. • 

Not passed on. Points v. Jacobia, 12-56. 

PROCEEDINGS IN AID OF EXECUTION. 

(4294) §481. Enforcing Judgment; Equitable Interests, 
etc. When a judgment debtor has not personal or real prop- 
erty, subject to levy on execution, sufficient to satisfy the judg- 
ment, any equitable interest which he may have in real estate, 
as mortgagor, mortgagee, or otherwise, or any interest he may 
have in any banking, turnpike, bridge or other joint stock 
company, or any interest he may have in any money, con- 
tracts, claims, or choses in action, due or to become due to 
him, or in any judgment of decree, or any money, goods or 
effects which he may have in the possession of any person, 
body politic or corporate, shall be subject to the payment ot 
such judgment, by action, or as hereinafter prescribed. 

The provisions of the civil code, entitled ** proceedings in aid of execu- 
tion," are constitutional and valid, so far as the question is concerned of 
conferring power on the probate judge to act thereunder. Young v. Led- 
rick, 14-92. 

Suit to set aside a fraudulent conveyance. The kind of action which we 
are now considering, is a kind of "action of long standing, and is well recog- 
nized by all courts of equity, and there is nothing anywhere in the statutes 
that attempts in terms to abolish it; and while the statutes providing for 
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proceedings in aid of execution do not attempt to annul or destroy any 
other kind of action or proceeding, they would really seem to recognize 
some other kind of action or proceeding to accompliidi the same purpose. 
Section 481 of the civil code, which is the first section for proceedings in 
aid of execution, provides, that the property therein mentioned "shall be 
subject to the payment of such judgment by action, or as hereinafter speci- 
fied." Ludes V. Hood, 2^55. 

We do not think the power of the court, under {481 and following of 
the code, is defeated by the fdlure of defendant to appear in response to 
the order. The question of lus interest may be determined, although he 
fails to appear to the order served upon him. Jenkins v. Green, 24-495. 

Where a person sells his homestead, and does not at the time have any 
intention of using the proceeds thereof in purchasing another homestead, 
and has no intention of purchasing another homestead immediately, with 
any funds, such proceeds are not exempt from the payment of his debts. 
Smith V. Gore, 2^-491. 

P., holding a lien, prior in fiwit, but whose priority was not apparent on 
the record, could maintain an action to restrain an attempted sale upon 
execution of the property as the absolute property of the judgment debtor, 
unincumbered by any lien. (4-503). Plumb v. Bay, 18-418. 

The showing of the equitable interest need not necessarily be by exami- 
nation of the judgment debtor, but by anj competent proof, by affidavit or 
otherwise, satisfactory to the court The proceeding need not necessarily be 
before a judge; the court, "the greater," includes the judge, "the less." All 
the parties interested in the realty may be brought before the court. Kiser 
V. Sawyer, 4-503. 

(4295) §482. Debtor to Answer as to Assets. When an 
execution against a judgment debtor, or one of several debtors 
in the same judgment, issued to the sheriflf of the county where 
he resides, or, if he do not reside in the state, to the sheriff of 
the county where the judgment was rendered, or a transcript 
of a justice's judgment has been filed, is returned unsatisfied, 
in whole or in part, the judgment creditor is entitled to an or- 
der of the probate judge, or judge of the district court, of the 
<jounty to which the execution was issued, requiring such 
debtor to appear and answer concerning his property, before 
such judge, or a referee appointed by such judge, at a time 
and place specified in such order, within the county to which 
the execution was issued. 

Judgment debtor cannot be required to appear and answer (concerning 
his property) outside of the county ta which the execution against him was 
issued, but he may voluntarily waive his right to object. State v. Burrows, 
33-15. 

This law granting such powers to the probate judge is constitutionaL 
Young V. Ledrick, 14-99. 
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(4296) §483. Disclosure of Assets Required. After the 
iBsuing of an execution against property, and upon the affidavit 
of the judgment creditor, his agent or attorney, that the judg- 
ment debtor has property which he unjustly refuses to appfy 
toward the satisfaction of the judgment, the probate judge or 
judge of the district court of the county in which tne order 
may be served, may, by order, require the judgment debtor to 
appear, at a time and place in said county, to answer concern- 
ing the same; and such proceedings may thereupon be had, 
for the application of the property of the judgment debtor 
toward the satisfaction of the judgment, as hereinafter pre- 
scribed. 

Where a judgment creditor of an incorporated company obtains from the 
district court rendering the judgment in the case an execution against the 
property of a stockholder of such corporation, upon notice and motion, 
under { 32, ch. 23, Gen. Stat 198: Held, That such stockholder, against whom 
the execution is issued, is not a judgment debtor as contemplated by { 483, 
ch. 80, Gen. Stat 724, so as to subject him to the proceedings in aid of execu- 
tions authorized by that section. Hentig v. James, 22-326. 

Attorney may make affidavit in proceedings in aid of execution. Baker 
V. Knickerbocker, 25-290. 

(Comp. Laws J i 476.) An order of the district judge, made in proceedings 
in aid of execution, requiring a gamisbee of the execution debtor to pay 
the money in his hands as such garnishee into the hands of the clerk of 
the district court, is a proper order under code, i 487 to J 504, but it is error 
to award an execution against the garnishee. Arthur v. Hale, 6-165. 

(4297) §484. Arrest of Debtor. Instead of the order re- 
quiring the attendance of the judgment debtor, as provided in 
the last two sections, the judge may, upon proof to his satis- 
faction, by affidavit of the party or otherwise, that there is 
danger of the debtor leaving the state, or concealing himself, 
to avoid the examination herein mentioned, issue a warrant 
requiring the sheriff to arrest him and bring him before such 
judge, within the county in which the debtor may be arrested. 
Such a warrant can be issued only by a probate judge, or the 
judge of the district court, of the county in which such debtor 
resides or may be arrested. Upon being brought before the 
judge, he shall be examined on oath, and other witnesses may 
be examined on either side; and if, on such examination, it 
appear that there is danger of the debtor leaving the state, and 
that he has propertv which he unjustly refuses to apply to such 
judgment, he may be ordered to enter into an undertaking, in 
such sum as the judge may prescribe, with one or more sure- 
ties, that he will, from time to time, attend for examination 
before the judge or referee, as shall be directed. In default of 



208 EXECUTIONS. §§ 485-489. 

— » 

entering into such undertaking, he may be committed to the 
jail of me county, by warrant of the judge, as for a contempt. 

(4298) §485. Defendant Must Answer Questions. No 

person shall, on examination pursuant to this article, be ex- 
cused from answering any question on the ground that his 
examination will tend to convict him of a fraud; but his 
answer shall not be used as evidence against him in a prosecu- 
tion for such fraud. 

Held to be constitutional. In re Burrows, 33-680. 

(4299) §486. Debtor of Defendant May Fay Execution. 

After the issuing of execution against property, any person in- 
debted to the judgment debtor may pay to the sheriff the 
amount of his debt, or so much thereof as may be necessary 
to satisfy the execution; and the sheriff's receipt shall be a 
sufficient discharge for the amount so paid, or directed to be 
credited by the judgment creditor on the execution. 

(Code 1859, 1475.) Therefore, there was no specific money in the hands 
of the defendants of which S. was the owner, and on which a levy could be 
made. ( 1 Cranch. 45.) This being so, the court under the pleadings did 
right in not allowing the sheriflf's return to be read. The proof subse- 
quently offered is open to the same objection. The defendants did not 
bring themselves within the provisions of J 475 of the. code, even if the 
amendment allowing such proof had been permitted. Scott v. Smith, 2^445. 

(4300) §487. Garnishment; Party Indebted. After the 
issuing or return of an execution against property of a judg- 
ment debtor, or of any one of several debtors in the same 
judgment, where it is made to appear by affidavit or otherwise, 
to the satisfaction of the judge, that there is reason to believe 
that any person or corporation has property of such judgment 
debtor, or is indebted to him, the judge may, by an order, re- 
quire such person or corporation, or any officer or member 
thereof, to appear at a specified time and place within the 
county in which such person or corporation may be served 
with the order to answer, and answer the same. The judge 
may, also, in his discretion, require notice of such proceeding 
to be given to any party in the action, in such manner as may 
seem to him proper. 

(4301) §488. Trial of Lien. "Witnesses may be required, 
upon the order of the judire, to appear and testify upon any 
proceedings under this article, in the same manner as upon 
the trial of an issue. 

(4302^ § 489. Examination. The party or witness may be 
required to attend before the judge, or before a referee ap- 
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pointed by the court or judge. All examinations and answers 
before a judge or referee, under this article, must be on oath, 
and reduced to writing; but when a corporation answers, the 
answer must be on oath of an officer thereof. 

(4808') §490. Oamishment; Lien; Wages; Exemption. 

The juage may order any property of the juds;ment debtor, 
not exempt by law, in the hands either of nimself or any 
other person or corporation, or due to the judgment debtor, 
to be applied toward the satisfaction of the judgment, and 
may enforce the same by proceedings for contempt, in case of 
refusal or disobedience; but the earnings of the debtor for his 
personal services, at any time within three months next pre- 
ceding the order, cannot be so applied, when it is made to ap- 
pear, by the debtor's affidavit or otherwise, that such earnings 
are necessary for the use of a family supported wholly or partly 
by his labor. 

A showing by the jadfpnent debtor, that his disobedience of the order was 
not willful or contumacious, but was occasioned by a lack of money or prop- 
erty with which to satisfy the judgment, would ordinarily entitle him to a 
discharge. State v. Burrows, 33-17. 

An order of judge pro tern, of the district court, in a proceeding in aid of 
execution, under i 490, that a garnishee shall pay over to the judgment 
creditor certain money which he owes to the judgment debtor, is not a final 
determination of his liability. Board v. Scoville, 13-32. 

Cramishee may not be imprisoned .for failing to pay. Board v. Scoville, 
13-32. 

Section. 157 of the justice's code really corresponds with J4W of the civil 
code, and is intended more directly to relate to garnishment proceedings 
after judgment and in aid of execution; but, as we have said before, we 
think it may be extended so as to relate to all garnlBhment proceedings. 
Seymour v. Cooper, 26-546. 

We think there can be no question as to the validity of said 2 157 of the 
justice's code, and J 490 of the civil code, with the construction we have 
placed upon them. Seymour v. Cooper, 26-648. 

An order made in proceedings in aid of execution, requiring a garnishee 
of the execution debtor to pay the money in his hands as such garnishee 
into the hands of the clerk of the district court, is a proper order. But it is 
error to direct an execution to issue against the garnishee to collect the 
money in case of default. Maduska v. Thomas, 6-161. 

(4304) §49L Transfer of Property Enjoined: Beceiver. 

The judge may also, by order, appoint the sherift* of the proper 
county, or other suitable person, a receiver of the property of 
the judgment debtor, in the same manner and with like au- 
thority as if the appointment was made by the court. The 
judge may also, by order, forbid a transfer or other dispositioD 
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of the property of the judgment debtor, not exempt by law, 
and any interference therewith. 

The statute provides the manner of reaching and selling a mortgagor's 
interest in real property. Plumb v. Bay, 18-48. 

Where the property is levied on and sold subject to a mortgage, the pur. 
chaser takes it subject to the mortgage. The levy determines the sale, and 
nothing passes by the sale which is not taken under the levy. Provision is 
made for the sale of the mortgagor's interest where only that interest is 
sought to be appraised and sold. Jenkins v. Green, 22-^567. 

(4305) §493. Receiver's Sale of Property in Aid of 
Execution. If it shall appear that the judgment debtor has 
any equitable interest in real estate in the county in which 
proceedings are had, as mortgagor or mortgagee, or otherwise, 
and the interest of said debtor can be ascertained as between 
himself and the person or persons holding the legal estate, or 
the person or persons having a lien on or interest in the same, 
without controversy as to the interest of such person or per- 
sons holding such legal estate or interest therein, or lien on the 
same, the receiver may be ordered to sell and convey such real 
estate, or the debtor's interest therein. Such sale shall be 
conducted, in all respects, in the same manner as is provided 
by this code for the sale of real estate upon execution; and the 
proceedings of sale s^all, before the execution of the deed, be 
approved by the court in which the jud«jment was rendered, or 
the transcript has been filed as aforesaid, as in case of sale upon 
execution. 

(Code 1862, l48L) How the &ct of the debtor's having such interest 
shall be made to appear, which feet is preliminary to the proceeding in the 
section contemplated, as provided in H72, code 1862 (J483), viz., upon 
proof by affidavit of the judgment creditor, or otherwise, to the satisfection 
of the court. Kiser v. Sawyer, 4-511. 

(4306) §493. Sheriflf as Receiver; Bond, If the sheriff 
shall be appointed receiver, he and his sureties shall be liable 
on his official bond for the faithful discharge of his duties as 
receiver, and no additional oath shall be required of him; if 
any other person shall be appointed receiver, he shall give a 
written undertaking, in such sum as shall he prescribed by the 
judge, with one or more sureties, to the effect that he will faith- 
fully discharge the duties of receiver, and he shall also take an 
oath to the same effect before acting as such receiver. The 
undertaking mentioned in this section shall be to the state of 
Kansas, and actions ma^ be prosecuted for a breach thereof, by 
any person interested, in the same manner as upon a sheriff's 
official bond. 
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(4807) §404. Verted with Propwty. The receiver shall 
be vested with the property and eiFeots and rights in action 
of the judgment debtor, not exempt by law, or such part there- 
of as the court or judge may order, and may sue for, collect, 
and recover, and dispose of the same, and apply the proceeds 
according to the order of the court or judge, and generally 
may do such acts concerning the property as the court or judge 
may authorize. 

( 4308 ) § 495. Possession of Property ; Belivery to. The 
court or judge may order the delivery, to the receiver, by the 
judgment debtor, or any other person in whose possession the 
same may be, [of] any notes, bills, accounts, contracts, books or 
other evidences of indebtedness or right in action, of the judg- 
ment debtor, and may enforce such order by attachment, as for 
a contempt. 

(4309^ §496. Continuance. The judge or referee, acting 
under tne provisions of this article, sliall have power to con- 
tinue his proceedings, from time to time, until they shall be 
completed. 

(4310) § 497. Reference. The judge may, in his discretion, 
order a reference to a referee, agreed upon or appointed by 
him, to report the evidence or the facts. 

(4311) §498. Contempt. If any person, party or witness 
disobey an order of the judge or referee, duly served, such 
person, party or witness may be punished by the judge, as for 
a contempt. 

Garnishee may not be imprisoned for fidling to pay money ordered. 
Board Education v. Scoville, 13-34. 

(4812) §499. Ibter Orders. The order mentioned in sections 
four hundred and eighty-two, four hundred and eighty-three, 
four hundred and ninety-one, and four hundred and eighty- 
seven, shall be in writing, and signed by the judge making the 
same, and shall be served as a summons in other cases. The 
judge shall reduce all his orders to writing, which, together 
with the minute of his proceedings, signed by himself, shall be 
filed with the clerk of the court of the county in which the 
judgment is rendered, or the transcript of the justice filed, and 
the clerk shall enter on his execution docket the time of filing 
the same. 

(4313) §500. Officers' Fees. The judge shall allow to 
clerks, sheriffs, referees, receivers and witneBses such compen- 
sation as is allowed for like services in other cases, to be taxed 
as costs in the case, and shall enforce, by order, the collection 
thereof, from snch party or parties as ought to pay the same. 
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(4314) § 501. Clerk's Fees. The clerk shall be allowed such 
fees, for services under this head, as are allowed for similar 
services in other cases. 

(4315) §502. Execution Betumed Unsatisfied; Gar- 
nishment. When an execution shall have been returned un- 
satisfied, the judgment creditor may file an affidavit of himself, 
his agent or attorney, in the office of the clerk, setting forth 
that he has good reasons to, and does, believe that any person 
or corporation, to be named, has property of the judgment 
debtor, or is indebted to him; and thereupon the clerk shall 
issue an order, requiring such person or corporation to an- 
swer, on or before a day to be named in the order, not less 
than ten nor more than twenty days from the date of issuing 
the same, all interrogatories that may be propounded by the 
judgment creditor, concerning such indebtedness or property. 

(4316) §503. Interrogatories; Garnishment. The judg- 
ment creditor, or his attorney, shall prepare interrogatories 
concerning such indebtedness or property, a copy of which 
shall be served on' the garnishee at the time of me service of 
the order, or within three days thereafter. And the garnishee 
shall, on or before the day required in the order, file with the 
clerk full and true answers to all such interrogatories, verified 
by his affidavit. 

The plaintiff cannot introdace any other evidence under this, and {{ 215 
and 218, than the answer of the garnishee, except hy the consent of parties. 
Case V. Ingersoll, 7-371. 

(4317) §604. Oarnishment Proceedings. All subsequent 
proceeding against the garnishee shidl be the same as in cases 
of attachment, as far as applicable. 

EXECUTIONS AGAINST THE PERSON. 

(4318) §505. Execution Against Person. An execution 
against the person of the judgment debtor shall require the 
officer to arrest such debtor, and commit him to the jail of the 
county, until he pay the judgment, or is discharged according 
to law. 

(4319) §506. Execution Issued When. An execution 
against the person of the debtor may be issued upon any 
judgment for the payment of money: Firsts When the judg- 
ment debtor has removed, or begun to remove, any of his 
property out of the jurisdiction of the court, with intent to 
prevent the collection of money due on the judgment. Second, 
When he has property, rights in action, evidences of debt, or 
soma interest or stock in some corporation or company, which 
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he fraudulently conceals with the like intent Third, When 
he has assigned or disposed of all, or any part, of his property, 
or rights in action, or has converted the same into money, 
with intent to defraud his creditors, or with the intent to pre- 
vent such property from being taken in execution. Fourth, 
When he fraudulently contracted the debt, or incurred the 
obligation, upon which the judgment was rendered. Mfth, 
When he was arrested, on an order, before judgment, and has 
not been discharged as an insolvent debtor, or the order has not 
been set aside, as improperly made. 

(4820) §507. Execution Against Person; How Allowed. 

An execution against the person of the debtor, except as pre- 
scribed in section five hundred and nine, can be issued onl}- 
when the same is allowed by the supreme court, the district 
court, or any judge of either, upon being satisfied, by the affi- 
davit of the judgment creditor, or his attorney, and such other 
•evidence as may be presented, of the existence of one or more 
of the particulars mentioned in section five hundred and six. 

Attorney may make affidavit for executions against the person. Baker 
V. Knickerbocker, 25-290. 

(4321) §608. Execution by Justice. A justice of the 
peace may issue an execution against the person of a judgment 
debtor, upon being satisfied of the existence of one or more of 
the same particulars, by the like affidavit and evidence. 

(4322) §509. Execution Against Person, Issue of. In 

all cases in which the judgment debtor was arrested before 
judgment, and has not been released from imprisonment by an 
application for relief, as an insolvent debtor, and where the or- 
der for such arrest has not been adjudged improper, an execu- 
tion against the person of such judgment debtor may issue of 
course. 

(4323) §510. Discharge from Execution. Any person 
taken in execution as atoresaid, shall be discharged by deliver- 
ing or setting off to the officer serving the same, if issued from 
a court of record, real or personal property, if issued from a 
justice of the peace, personal property only, sufficient to satisfy 
the judgment, and costs, for which the writ is issued. 

(4324) §51L Bond; Prison Bounds: Execution. Any 

person imprisoned under the provisions oi this article shall be 
entitled to prison bounds, which shall be co-extensive with the 
county, upon executing an undertaking, with one or more 
sufficient sureties, to be approved by the sheriff, to the effect 
that if the debtor go beyond the prison bounds before being 
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discharged according to law, he will pay to the plaintiflf the 
amount of the execution, with interest and costs; but in case 
the person shall be out of jail, in prison bounds, the judgment 
creditor, upon whose judgment he was imprisoned, shall be 
entitled to execution against the lands and tenements, goods 
and chattels of the debtor, and all other remedies prescribed 
by this code for the collection of debts. 

It is not a fatal defect in an andertaking given ander 2 611 of the code, 
that it fails to show that the debtor was actually in jail, provided it shows 
that he had actuaUy been arrested under the writ of execution, and was 
then in the custody of the officer. The word ** imprisoned/' as used in said 
section, is broad enough to include any actual arrest and detention by the 
sheriff, whether in or out of jail. Doyle v. Boyle, 19-173. 

Order permitting absence from state for thirty days cannot be attacked 
collaterally. Randolph v. Simon, 29-411. 

(4325) §512. Death of Execution Debtor. The death of 
a person under arrest in an action does not satisfy the judg- 
ment; but an execution may issue thereon as if no arrest had 
been made. 

(4326) § 513. Debtor Discharged. If a person, imprisoned 
under an order of arrest made before judgment, is not charged 
in execution, within ten days after judgment, he shall be dis- 
charged trom such imprisonment. 

(4327) § 614. Discharge in General. In cases of commit- 
ment under this article, or upon arrest before or after judgment, 
in civil cases, the person imprisoned, in case of his inability to 
perform the act or endure the imprisonment, may be dis- 
charged from imprisonment by the court or judge committing 
him, or the court or judge thereof in which the judgment was 
or might be rendered, on such terms as may be just. 

Under this section, application was made, after notice to the plaintifls in 
the judgment, for leave for the imprisoned debtor to go to Illinois, on ac- 
count of the illness of his wife. Upon the hearing of his application, the 
leave was given to him to be absent for the term of thirty days. Before the 
expiration of the thirty days he returned, and has since remained within 
the county. « « * The order made after such hearing cannot be ad- 
judged void. Whether the court erred in its ruling upon the iiacts, whether 
the order was or was not erroneously made, can only be determined by pro- 
cee4ings in error. Randolph v. Simon, 29-411. 

BZEOUTIONS FOB THE DELIVERY OF BBAL AITD PERSONAL PROP^ 

BRTY. 

(4328) §515. Shall Bequire What If the execution he 
for the aelivery of the possession of real op personal property. 
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it shall require the officer to deliver the same, particularly de- 
scribing the property, to the party entitled thereto, and may, at 
the same time, require the officer to satisfy any costs or dam- 
ages, recovered in the same judgment, out of the ffoods and 
chattels of the party against whom it was rendered; and, for 
the want of such goods and chattels, then out of the lands and 
tenements; and in this respect it shall be deemed an execution 
against the property. 

(4329 ) § 516. Xnforoiiig Judgments. When the judgment 
is not for the recovery of money or real property, the same 
may be enforced by attachment, by the court rendering judg- 
ment, upon motion made, or by a rule of the court upon the 
defendant; but in either case, notice of the motion or a service 
of a copy of the rule shall be made on the defendant, a reason- 
able time before the order of attachment is made. 

BXECUTIONS IK SPECIAL OASES. 

(4330) § 517. Conform to Judgment. In special cases, not 
hereinbefore provided for, the execution shall conform to the 
judgment or order of the court. When a judgment for any 
speciiied amount, and also for the sale of specific real or per- 
sonal prpperty, shall have been rendered, and an amount, suf- 
ficient to satisfy the amount of the debt or damages and costs, 
be not made from the sale of the property specified, an execu- 
tion may issue for the balance, as m other cases. 

DOCKETING JUDGMENTS OF JUSTICES OF THE PEACE, AND EXECU- 
CUTIONS THBUBON. 

(4881) § 518. Docketing Abstract. In all cases in which 
a judgment shall be rendered by a justice of the peace, the 
party m whose favor the judgment shall be rendered may file 
a transcript of such judgment in the oflice of the clerk of the 
district conrt of the county in which the judgment was ren- 
dered; and thereupon the clerk shall, on the day on which the 
same shall be filed, enter the case on the appearance docket, 
together with the amount of the judgment and time of filing 
the transcript; and shall also enter the same on the judgment 
docket, as in case of a judgment rendered in the court of which 
be is clerk. 

It was held, in Treptow v, Buse, 10-170, that the filing of an abstract in the 
diitrict court has the same force as the filing of the transcript of a Judg- 
ment. The filing of an abstract of a judgment rendered before a Justice of 
the peace obviously contemplates a transfer of the judgment from the jus- 
tioe's court; and after the judgment is po transferred to the district ooorti it 
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becomes subject to the same rules and vested with the same powers as 
though originally rendered in that court. Bahm v. Soper, 28-530. 
* It is apparent that the object of filing such an abstract is to give the judg- 
ment creditor a lien upon the real estate of the judgment debtor, and to 
permit him to issue execution out of the district court; but as the filing of 
the transcript or abstract of a dormant judgment does not give any lien 
upon any real estate, or authorize the issuance of any execution until 
further or additional steps are taken, {518 does not apply where the judg- 
ment is dormant lindgren v. Gates, 26-137. 

We think the abstract must have the same force as a transcript Trep- 
tow V. Buse, 10-176. 

(4332) §519. Judgment Lien. Sach judgment shall be a 
lien upon the real estate of the judgment debtor, from the day 
of filing the transcript, in the same manner and to the same 
extent as if the judgment had been rendered in the district 
court 

Where a judgment creditor allows more than one year to elapse after his 
judgment has become a lien on real estate, before he takes out and levies an 
execution, his lien becomes subsequent and inferior to the liens of other 
judgment creditors. Howell v. Pngh, 25-96. 

(4333) §520. Execution. Execution may be issued thereon, 
to the sheriff, by the clerk of the court, in the same manner as 
if the judgment had been taken in court; and the sheriff shall 
execute and return thasame, as other executions; and in case 
of sale of real estate, his proceedings shall be examined and 
approved by the court as in other cases. 

(4834) §621. Amount Paid; Transcript The justice of 
the peace shall certify on the transcript tne amount, if any, 
paid on such judgment. 

The sureties of justice on his bond are liable for money collected by jus- 
tice on a judgment rendered by him and which he revises to pay over. 
Brockett v. Martin, 11-380. 

(4335) §522. Dormant Judgment; Revivor; lien. If 

such judgment becomes dormant, or if any of the parties thereto 
die before the same is satisfied, it may be revived in the same 
manner as other judgments in the district court; and a cer- 
tified copy of the entry of such transcript may be filed in the 
office of the clerk of the district court of any other county, 
and shall be a lien on the real estate of the debtor in such 
county, from the date of the filing of such copy. 

If a dormant judgment cannot be revived before a justice of the peace, 
certainly a revivor cannot be obtained by taking an abstract of such a judg- 
ment, and having; proceedings thereon under {522 of the code. If the 
judgment m y b.' revived by the justice, such revivor ought to have been 



-§§528,624. 



MI80ELLANB0US PROOBBBIKGS. 



217 



had prior to filing a transcript in the district ooort ( 2i-384.) Lindgren v. 
Gates, 26-187. 

As, in oar view, the jnsticey after the filing of the abstract of the jadg- 
ment in the district ooort, had not jurisdiction to issae process in the case, 
M of the garnishment proceedings after the transfer of the judgment to 
the district court most be regarded as nnllitiee. Bahm y. Soper, 28-521. 
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•OFFER TO COM- 



530. To obtain indemnity. 

531. Remedies in such actions. 

MOTIONS AND OBDXBS. 

532. Motion, what is. 

533. Ma^r include several objects. 
584. Notice of motion shall state 

what 

535. How served. 

536. The same. 

537. Motions without notdoe. 

538. Order, what is. 

539. To be entered in joumaL 



sxa 

523. EfTect of offer to compromise 

by defendant before triaL 

524. The ofier no cause of continu- 

ance. 

SUBMi'lTlMO A OONTBOVXBST. 

525. Parties may submit case to court 

without action. 

526. The record. 

527. Judgment and reversal 

OrrSB TO OONFBHI JT7DOMENT. 

528. Effect of, if made by defendant 

after action brought. 

PROCEEDINGS BT SURETIES. 

529. To compel principal to pay debt 

(4836) §S28. Offer of Compromise; Costs. The defend- 
ant, in an action for the recovery of money only, may, at any 
time before the trial, serve upon the plaintiff or his attorney 
an offer, in writing, to allow judgment to be taken against 
him for the sum specified therein. If the plaintiff accept the 
offer and give notice thereof to the defendant or his attorney, 
within five davs after the offer was served, the offer, and an 
affidavit that the notice of acceptance was delivered within the 
time limited, may be filed by the plaintiff, or the defendant 
may file the acceptance, with a copy of the offer, verified by 
affidavit; and in either case, the oner and acceptance shall be 
noted in the journal, and judgment shall be rendered accord- 
ingly. If the notice of acceptance be not given in the period 
limited, the offer shall be deemed withdrawn, and shall not be 

g'ven in evidence or mentioned on the trial. If the plaintiff 
ils to obtain judgment for more than was offered by the de- 
fendant, he shall pay the defendant's costs from the time of the 
offer. 

(4887) §524. Continuance. The making of an offer, pur- 
suant to the provisions contained in the foregoing section, snail 
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not be a cause for a continaanoe of mi action or a postpone- 
ment of the trial. 

SUBMITTING A CONTROVBRST. 

(4838) ^525. May Submit Case. Parties to a question^ 
which might be the subject of a civil action, may, without ac- 
tion, agree upon a case containing the facts upon which the 
controversy depends, and present a submission of the same to 
any court, which would have jurisdiction if an action had been 
brought But it must appear, by affidavit, that the controversy 
is real, and the proceedings in good faith to determine the 
rights of the parties. The court shall thereupon hear and de- 
termine the case, and render judgment a^ if an action were 
pending. 

Case Bubmitted under this section, upon an agreed statement of tacts upon 
which the controversy depended; opinion per ewriam. Stationery Co. v. 
Jonee, 80-335. 

This proceeding, nnder { 625, is a very satisfiEM^ry way of presenting a 
case to any court. By it all controversy as to matters of fact is eliminated, 
and a pure and simple question of law presented for decision. Turner v. 
Commissionens, 27-040. 

The case agreed upon contains all the facta upon which the controversy 
depends. The parties have stated the facts in a very fair and candid man- 
ner, and submitted the question promptly and with an evident disposition 
to have the controversy so determined as to cause the least embarrassment 
to the people of that district. Smith v. Holt, 24-772. 

Where F. claims to be the successor of M. as justice of the peace, and 
entitled to his docket, and M. disputes such claim, a question arises ''which 
might be the subject of a civil action,'' and may be submitted upon an agreed 
case, under 1 525. Frazer v. Miller, 12-459. 

(4389) §526. Record of Submitted Case. The case, the 
submission, and a copy of the judgment, shall constitute the 
record. 

(4340) §627. Judgment and Reversal. The jud|?ment 
shall be with costs, may be enforced, and shall be subject to 
reversal, in the same manner as if it had been rendered in an 
action, unless otherwise provided in the submission. 

Quoted, but not construed. Smith v. Holt, 24-772. 
OFFER TO CONFESS JUDGMENT. 

(4841) §528. Offer to Confess Judgement After an ac- 
tion for the recovery of money is brought, the defendant may 
offer in court to confess judgment for part of the amount 
claimed, or part of the causes involved in the action; where- 
upon, if the plaintiff, being present, refuse to accept such 
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confession of judgment in .full of his demands against the 
defendant in the action, or, having had such notice that the 
offer would be made, of its amount, and of the time of mak- 
ing it, as the court shall deem reasonable, fail to attend, and 
on the trial do not recover more than was so offered to hv 
confessed, such plaintiff shall pay all the costs of the defend- 
ant incurred after the offer. The offer shall not be deemed to* 
be an admission of the cause of action, or the amount to which 
the plaintiff is entitled, nor be given in evidence upon the trial. 

PBOOBBDINOS BT SURBTIBB. 

(4842) § 520. Action against Principal by Surety ; Debt. 

A surety may maintain an action againt his principal, to com- 
pel him to discharge the debt or liability for which the surety 
is bound, after the same has become due. 

(4343) § 630. Indemnity ; Surety. A surety may maintain 
an action against his principal, to obtain indemnity against 
the debt or liability for which he is bound, before it is due, 
whenever any of tne grounds exist, upon which, by the pro- 
visions of this code, an order may be niade for arrest and bail, 
or for an attachment. 

(4844) §63L Surety; Remedies. In such action the 
surety may maintain any of the provisional remedies men- 
tioned in articles nine, eleven and twelve, upon the grounds 
and in the manner therein described. [L. 1877, ch. 188, §1 
(§681, as amended); took effect March 7, 1877.] 

MOTIONS AND ORDBRS. 

(4845) § 53SS. Motion Defined. A motion is an application 
for an order, addressed to the court, or a judge in vacation, by 
anv party to a suit or proceeding, or one interested therein, or 
affected thereby. 

Under 3 Kas. 276, and 18 Kas. 535, it follows as a logical sequence, that 
when land has been attached, any person claiming to be the owner thereof, 
being interested therein and affected by such proceeding, may, although he 
is not a party to the original action, move the court to set aside the attach- 
ment as to his property. Long v. Murphy, 27-381. 

Whatever fact a court may inquire into on a motion, it can also deter- 
mine, and its determination establishes the fact for all purposes of the mo* 
tion. Hottenstein v. Conrad, 9-436. 

Motion to exclude the whole evidence as incompetent may be overruled, 
if any part of the evidence is competent. Smith v. Brown, 8-600. 

Before a party can complain of the non-action of a court on a motion, 
he must show, by the record, that the action was asked and refused, and 
the refusal excepted to. Bliss ▼. Bum en, McC -91. 



220 MISCBLLANBOUS PROCBBDINGS. §§583,584. 

Amending record in publication service. The defect in the proof of pub- 
lication could have been cured by amendment, so as to conform to the facts; 
but while the power to amend exists, and justice requires that amendments 
Hhall be made, if the facts originally existed to justify correction, such 
amendment cannot be made after the action has been disposed of and the 
term ended, without special or additional notice. Hammerslough v. Hack- 
«tt, 30-65. 

Any person interested in a suit may make a motion with reference to his 
Interest, whether he is legally and technically a party thereto or not (8- 
276; 18-537; 11-118; 9-674.) Green v. McMurtry, 20-193. 

Where land has been sold on execution, any person claiming to be the 
•owner thereof, and interested in defeating the fittle, may, although he may 
not be a party to the suit, move the court to set aside such sale. (3-276.) 
Harrison v. Andrews, 18-538. 

{Code 1869, i 616,) The contesting party to a sale under { 315, code 1859, 
the person interested in the real estate, whether a party to the suit or not, 
may make a motion to set aside a sale at any time before confirmation, and 
•orally, and pending the motion to confirm, and in considering that motion 
the court is not confined to the return of the ofiicer, but extraneous £acts 
may be shown to invalidate the sale. White Crow v. White Wing, 3-276. 

(4846) §533. Several Objects in one Motion. Several 
-objects may be included in the same motion, if they all grow 
-out of, or are connected with, the action or proceeding in 
which it is made. 

(4847) §534. Notice of Motion. Where notice of a mo- 
tion is required, it must l^e in writing, and shall state the 
names of the parties to the action or procee^ling in which it is 
made, the name of the court or judge before whom it is to be 
made, the place where and the day on which it will be heard, 
the nature and terms of the order or orders to be applied for; 
and if affidavits are to be used on the hearing, the notice shall 
state that fiict, and it shall be served a reasonable time before 
the hearing. 

Amending the record to show legal publication, cannot be made after the 
action has been disposed of and the term ended, without special or addi- 
tional notice. Hammerslough y. Hackett, 80-65. 

The terms of a notice for the application of an order of revivor, to be 
served before the order shall be made, are clearly set forth in the statute, 
4Uid although such notice is to be served in the same manner and returned 
within the same time as an ordinary summons, yet to give the court juris- 
•diction, the notice must be in substantial compliance with the statute. As 
the summons issued in no way complied with the statute, it cannot be said 
that the notice was merely defective. A summons was issued, but no notice. 
•Gruble v. Wood, 27-637. 

Now when notice of a motion ia required, the statute provides that if af- 
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fidavits are to be used, the notice shall state that fiact But even then it ie 
not required that the affidavits be filed, bat simply that notice be given that 
they are to be used. Werner v. Edmiston, 24-150. 

It is a general rule, though one with perhaps some exceptions, that notices 
required in legal proceedings must be in writing. This seems essential to 
the certainty and precision of such proceedings. (17-102.) The notice 
should have been a formal notice in writing, and served upon the plaintifis 
or upon their attorneys (for occupying-claimant act). Bander v. Bryan, 20- 
869. 

(4348) §635. Notice; How Served. Noticee of motions^ 
mentioned in this article, may be served by a sheriflF, coroner 
or constable, the party or his attorney, or by any other person^ 
and the return of any such oflScer, or affidavit of any such per- 
son, shall be proof of service; the service shall be on the party ^ 
or his attorney of record, and in case there is more than one 
party adverse to such motion, service shall be made upon each 
party or his attorney. 

(4349) §686. Served by Officer. The service of a notice 
shall be made as is required by law for the service of a sum- 
mons; and when served by an officer, he shall be entitled to- 
like fees. 

Notice to fix liability of stockholder of insolvent corporation must be 
served like a summons, and such notice cannot go or be served beyond the 
jurisdiction of the state. Howell v. Manglesdorf, 33-198. 

Service of notice for attorney's lien must be in writing, and may be served 
upon the party personally or his attorney of record, and service on a person 
in charge of a railroa<^ depot does not bind the corporation. K. P. Rly. v. 
Thacher, 17-102. 

(4850) § 537. Motions Without Notice. Motions to strike 
pleadings and papers from the files may be made with or with- 
out notice, as the court or judge may direct, 

(4361) § 538. Order Defined. Every direction of a court 
or Judge made, or entered in writing, and not included in a 
judgment, is an order. 

Amendments cannot be made after the action has been disposed of, and 
the term ended, withont special or additional notice. Hammerslough v. 
Hackett, 30-65. 

(4352) § 539. Orders to be Entered. Orders, made out oi 
court, shall be forthwith entered by the clerk in the journal 
of the court, in the same manner as orders made in term* 
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540. 



What judgment or order may 
be reversed or modified by 
district court. 

541. Judgment of probate court may 

be reversea. 

542. Supreme court may reverse 

what judgments and orders. 

543. What is a final order. 

544. Proceeding to obtain reversal 

or modification. 

545. The same. 

546. The same. 

546a. Original case-made may be at- 
tached to petition in error; 
costs. 

547. Party desiring reversal may 

make case. 

548. Case to be served on opposite 

party. 

549. Time may be extended. 

550. By whom and when transcript 

to be furnished. 

551. When proceeding! in error shall 

stay execution on ludgment; 
plamtiff's undertaking. 

552. Substitute for such undertaking. 

553. Undertaking necesHary in pro- 

ceedings for reversal in vaca- 
tion. 

554. Undertaking to be approved. 

555. Execution may be haa on judg- 

ment by giving security to 
make restitution, etc. 

556. Limitation. 

557. Stay of execution on judgment 

of justice; undertaking by 
plaintiff in error. 

558. Exe ution of judgment, how 

stayed. 

559. Proceedings upon reversal; 

mandate to court below. 

560. Opinion of Pupreme court to be 

filed; shall be part of the 
record. 

561. Syllabus to be filed, and copy 

sent to court below. 

(4358) § 540. Vacating Judgment by District r •:. A 

judgment rendered, or final order made, by a ju8tic. tlie 

peace, or any other tribunal, board or officer exercising judi- 
cial functions, and inferior in jurisdiction to the district court, 
may be reversed, vacated or modified by the district court. 
The reftisal of a probate judge to grant a druggist's permit, under the in- 



562. Costs in error. 

563. Neglect of clerk not ground of 

error, until, etc 

564. Writs of error and cerUarari 

abolished. 

565. Costs when judgment of justice 

affirmed. 

566. Costs when judgment reversed. 

567. Proceedings to review order 

discharging or modifying at- 
tachment or injunction. 

PBOCBEDINQS TO REVERSE, VACATE OB 
MODIFY JUDGMENTS AND ORDERS IK 
THE COURTS IN WHICH THEY ABB 
RENDERED. 

668. District court may vacate or 
modify its own judgment 
after term. how. 
569. Proceedings to correct mistakes, 
etc.; motion to vacate. 
Proceedings to vacate or modify. 
The same. 

572. Tlie pame; eflfect on liens. 

573. Order suspending proceedings; 
undertaking. 

Suspension of judgment. 

Time of commencing proceed- 
ings to vacate or modify 
judgment. 

Provisions of this article to ap- 



570. 
571 



574, 
575 



576. 



ply to what courts. 
monee< 



577. Whonee<l not give undertaking 

on appeal, or proceedings in 
error. 

578. Judgment for five per cent. 

upon amount due from plain- 
tiff shall be rendered, wh* n. 

579. Summons in error not to be is- 
sued, when. 

Cases pending when code takes 
effect, to b^ conducted to 
final judgment; liens to be 
preserved. 
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toxicating-KqaQr law, is not appealable or leriewable. Martiii t. Ftobate 
Judge, 32-147. 

A county board of oanTasBen, when organised merely to canvass the re- 
toms of an election, is merely a board of ministerial officers; but when it is 
organized for the trial of a contested election for a township officer, it then 
becomes a judicial ti;ibnnal, or board exercising judicial ftmctions, and a 
petition in error will then lie from its decisions to the district court Buck- 
land V. Goit, 28-327. 

A justice modifies a judgment in replevin, in favor of defendant, and on 
X>etition in error by him; the district court affirms this judgment so modi- 
fied ; the plaintiff in error cannot complain. Starr v. Hinshaw, 28-532. 

The supreme court has no authority to reverse, vacate or modify any 
judgment or order made by the probate court, or made by the judge of the 
probate court, while acting in the capacity of judge of the probate court. 
Poplin V. Mundell, 27-162. 

Any error apparent in the final judgment of a district court may be cor- 
rected by suit in error in this court, although no exception was taken by 
the party complaining, and no motion made to set aside the judgment. 
Oommiss'oners v. Muhlen backer, 18-180. 

( Code 1859, 2 5iS.) A court for the trial of contested county elections, or- 
ganized under J 13, ch. 89, 0. L. 1862, held to be a tribunal exercising not 
ministerial, but judicial functions, and one that comes within the provis- 
ions of { 523 of the code, and held that the determinations of the tribunal 
may be revised by the district court of the county. State ▼. Sheldon, 2-822. 

(4354) §641. Judgment of Probate Court. A judgment 
rendered, or final order made, by the probate court, may be 
reversed, vacated or modified by the district court, for errors 
appearing on record. 

( Code 1859, 2 5S5,) This section gives the jurisdiction of hearing appeals 
from final orders of probate courts to the district court of the county. 
Crane v. Giles, 3-54. 

(4355) §542. Supreme Court Reversing or Modifying 
Judgments and Orders. The supreme court may reverse, 
vacate or modify a judgment of the district qourt, for errors 
appearing on the record; and in the reversal of such judg- 
ment or order, may reverse, vacate or modify any intermediate 
order involving the merits of the action, or any portion there- 
of. The supreme court may also reverse, vacate or modify any 
of the following orders of the district court, or a judge there- 
of: Firsts A final order. Second, An order that grants or refuses 
a continuance; discharges, vacates or modifies a provisional 
remedy; or grants, refuses, vacates or modifies an injunction; 
that grants or refuses a new trial; or that confirms, or refuses 
to confirm, the report of a referee; or that sustains or over- 
rules a demurrer. Third, An order that involves the merits 
of an action, or some part thereof 
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It mnst be remembered that an erroneous roling, or an erroneous order, 
inade by the district court upon a motion to require the adverse party to. 
make his pleading more definite and certain, is not, under the statutes, a 
sufficient ground of itself upon which to found a petition in error in the 
supreme court. Ludes v. Hood, 29-52. 

We suppose that an order refusing a new trial is a final order within the 
meaning of said { 556 of the civil code, and therefore, that a proceeding in 
error in the supreme court to reverse such an order must be commenced 
within one year after the making of the order. Thompson v. Wheeler, 29- 
479. 

Order appointing a receiver is not reviewable. EL R M. v. A. T. & S. F. 
B. R., 31-90. 

Motion to quash summons, because surety on cost bond was an attorney, 
is not reviewable while the case is still pending. Potter v. Payne, 81-218. 

The order overruling the motion for a new trial, we think was a final or- 
der, within the meaning of said {{ 556 and 542 of the civil code; and if it 
was, then we think that we not only have power and jurisdiction to adjudi- 
cate and determine with regard to the distinctive ruling of the court below 
in making the order overruling such motion, but we also, and as a necessary 
consequence, have the power and jurisdiction to review and consider every 
question and every action or ruling of the court below fairly involved in 
the final determination of such motion. Case-made was not filed within 
one year after rendition of final judgment, but within one year aft^r ruling 
on motion for new trial. Osborne v. Young, 28-774. 

An order for alimony, pendente lite, cannot be taken to the supreme court 
by proceedings in error, before the final disposition of the action in the dis- 
trict court. Earls v. Earls, 26-178. 

If upon final process the decision of a motion to set aside the sale of 
property claimed to be exempt is not conclusive, a fortiori, ruling of a mo- 
tion to set aside a seizure upon meme process should not be conclusive. It 
will be noticed that the statute provides expressly for a ruling and decision 
upon questions affecting the truth of the affidavit, and consequent suffi- 
ciency of the attachment proceedings, and for a review in this court by 
proceedings in error of the decision of the district court on a motion ta 
dissolve an attachment. Watson v. Jackson, 24-443. 

Judgment of district court; case tried by a jury will not be set aside on 
account of error in receiving evidence or in instructions, when it appears 
that a motion for a new trial on account of such error has been overruled 
because not filed in time. Nesbit v. Hines, 17-319. 

Error will lie from an order of the district court that vacates and sets 
aside an order of delivery, and the party need not wait until the termina- 
tion of the action. Kennedy v. Beck, 15-556. 

Error will lie on denial of motion for a temporary ii^unction. Akin v. 
Davis, 14-144. 

Where the answer contains two defenses, each sufficient, and a demurrer 
if sustained to one, the defendant may take that question to the supreme 
ooort, notwithstanding trial on the other. Gilchrist v. Schmidling, 12-270. 
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Petdtion in error will lie from order granting a new trial while the cause 
is pending in the district court. City of Ottawa v. Washabaugh, 11-126. 

Leave given to file an amended bill of particulars is not reviewable in 
this court before a final disposition of the case below. Stebbins v. Laird, 
10-232. 

An order setting aside a de&ult, and allowing defendants to answer, is 
not reviewable pending the trial in district court. McCulloch v. Dodge, 
&-478. 

Overruling motion to vacate appointment of receiver, is not reviewable. 
Qottenstein v. Conrad, 5-250. 

Where a new trial has been granted by the district court, the supreme 
oourt will require a stronger case for interference than where one has been 
refused. Field v. Kinnear, 3-233. 

( Comp. Laws 1862, J 626.) The denial of a motion to dismiss an action 
n^ade by the defendant, is not one of the orders of the district court from 
which error lies to this court until the final disposition of the action. 
Brown v. Kimble, 5-80. 

(Codt 1869, 1626.) Order of confirmation of a sale is clearly an order 
made upon a summary application after judgment, and as certainly afi*ects 
a substantial right, the right of the purchaser to receive a conveyance of 
the property, and of the judgment creditor to receive the purchase-money, 
( { 449 of the code,) and is therefore accurately described as a final osder by 
2 624, code 1859. Koehler v. Ball, 2-170. 

(Code 1869, { 526.) The supreme court may reverse or modify an order of 
ih0 district oourt that g^nts or refuses a new trial Backus y. Clark, 1--304. 

(4856) §648* Final Order Defined. An order affecting a 
substantial right in an action, when such order, in effect, de- 
termines the action and prevents a judgment, and an order af- 
fecting a substantial right, made in a special proceeding, or 
upon a summary application in an action after judgment, is a 
final order, which may be vacated, modified or reversed, as 
provided in this article. 

Where a judge of the district court makes an order at chambers appoint- 
ing a receiver, such order of itself and alone is not reviewable by the 
supreme court. (5-249.) K. R. M. Co. v. A. T. & S. F. R. R., 31-90. 

Overruling motion to quash and set aside a summons, upon the ground 
that the surety on the cost bond was an attorney at law, is not of itself and 
alone, and while the case is still pending in the district court, undisposed 
of, a sufficient judgment or order upon which to maintain a petition in error 
to the supreme court. Potter v. Payne, 31-218. 

After a judgment is rendered a motion is made to re-tax costs, due notice 
is given, the parties appear, the question is distinctly presented and de- 
cided, and time given to make a case for review. Held, That the plaintiff in 
such motion cannot treat the decision thereon as a nullity. Again, the decision 
of the motion was an order affecting a substantial right, made upon a sum- 
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maiy application in an action after judgment, and therefore a final order, 
and subject to review in tins court. Ck)mmissioner8 v. Mcintosh, 30-236. 

The supreme court has no authority to reverse, vacate or modify any 
judgment or order made by the probate court, or made by the judge of the 
probate court while acting in the capacity of judge of the probate court 
Anderson v. Commercial Bank, 27-162. 

The order for temporary alimony is not a final order, within the defini- 
tion of such order given in { 543. Earls v. Earls, 26-178. 

An order setting aside a default, and allowing the defendant to answer, 
is not reviewable pending the trial in the district court. McCuUoch v. 
Dodge, 8-478. 

Proceedings against bail, and to apply money deposited in lieu of bail, in 
criminal actions, are themselves special proceedings, and quad civil. Mor- 
row V. State, 6-227. 

Ail order of reference is not reviewable antil after final judgment Sav- 
age V. Challiss, 4-319. 

(Code 1859, i 5^4,) The principle that, if the record shows the final judg- 
ment to be erroneous, it is the right of the party aggrieved to have it re- 
versed, vacated or modified, held to apply to final orders made in an action 
after judgment; and held, that the order to confirm the sale in this case was 
reviewable by the supreme court, without exception taken in the court be- 
low. Koehler v. Ball, 2-160. 

(4857) § 644. Proceedings to Beverse, Vacate or Modify. 

The proceedings to obtain such reversal, vacation or modifica- 
tion, shall be by petition, to be entitled petition in error, filed 
in a court having power to make such reversal, vacation or 
modification, setting forth the errors complained of; and there- 
upon a summons shall issue and be served, or publication made, 
as in the commencement of an action. A service on the at- 
torney of record, in the original case, shall be suflicient The 
summons shall notify the adverse party that a petition in error 
has been filed in a certain case, naming it, and shall be made 
returnable on or before the first day of the term of the court, 
if issued in vacation, and ten days before the commencement 
of the term. If issued in term time, or within ten days of the 
first day of the term, it shall be returnable on a day therein 
named. If the last publication or service of the summons 
shall be made ten days before the end of the term, the case 
shall stand for hearing at that term. 

Leave given to make case in twenty days, and case not made within that 
time, and not till after term of office of judge who tried the case expired; a 
statement of fact then certified to by the ex-judge, and not in the ca-e-made 
or proceedings of the couit, will not be considered. Bartlett v. Feeney, 11- 
602. 

When a bona fide attempt to commence a proceeding in error is made, by 



§§545,546. KRROR. 227 

filing a petition in error and case-made, as was done in the present case, and 
having summons issued thereon, such act should be deemed and held to be 
equivalent to the commencement of such proceedings in error; provided, of 
course, that the plaintiff in error should faithfully, properly and diligently 
follow up his attempt by obtaining service upon the defendant in error 
within sixty days after the filing of the petition. Thompson v. W. & W. 
Manfe. Co., 29-481. 

{Code 1859 f i 5S7.) Any error not so set forth in the petition in error is, 
therefore, not complained o£i but waived by the party, and the court will 
not consider it. Brown v. Rhodes, 1-3C4. 

(4358) §545. Summons on Petition in Error; Service. 

The summons meutioned in this last section shall, upon the 
written precipe of the plaintiff in error or his attorney, be is- 
sued by the clerk of the court in which the petition is filed, to 
the sheriff of any county in which the defendant in error or 
his attorney of record may be; and if the writ issue to a county 
other than that in which the petition is filed, the sheriff thereof 
may return the same by mail to the clerk, and shall be entitled 
to the same fees as if the same had been returnable to the dis- 
trict court of the county in which such oflScer resides. The 
defendant in error, or his attorney, may waive, in writing, the 
issuing or service of the summons. 

(4859) §546. Transcript; Filing. The plaintiflF in error 
shall file with his petition a transcript of the proceedings, con- 
taining the final judgment or order sought to be reversed, va- 
cated or modified, or the original case-made, as hereinafter 
provided, or a copy thereof. [L. 1870, ch. 86, §1 (§ 646, as 
amended); iook effect May 12, 1870.] 

(XotM 1870 J \646,) When the plaintiff in error files with the petition in 
error nothing but a copy of the bill of exceptions, the supreme court cannot 
reverse the order or judgment of the court below, and especially so where 
such bill of exceptions does not purport to contain all the record of the 
case, or all the proceedings had therein. Whitney v. Harris, 21-96. 

(Jy. 1870, 2 646a; L. 1871, 1 646a.) On 26th July, 1875, court made special 
findings. Same day the defendant filed a motion for a new trial, but on 
same day the court adjourned sine die without taking any action upon said 
motion for a new trial. Said motion was therefore continued to next term. 
A case may be made and served within three days after an order is en- 
tered overrun nj? a motion for a new trial, although such order may not be 
entered until next term thereafter; and the court may, on entering said or- 
der, extend the time still further for making and serving the case. Life 
Insurance CJo. v. Twining, 19-349. 

A paper purporting to be a case-made, but not attested by the clerk of 
the district court, and not having the seal of the court attached thereto, 
and filed beyond the trial term, will not be reviewed by the supreme court 
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for alleged errois, when challenged for want of the statutory authentica* 
lion. Karr v. Hudson, 19-475. 

Instructions not embodied in a formal bill of exceptions, nor signed by 
the judge of the court below, as provided by statute, nor embodied in a 
case-made for the supreme court, form no part of the record, and will not 
be considered by the supreme court. Kshinka v. Cawker, 16-64. 

(4860) §546a. Case-Made Attached; Costs. That in all 
actions hereafter instituted by petition in error in the supreme 
court, the plaintiff in error shall attach to and file with the pe- 
tition in error the original case-made, filed in the court below, 
or a certified transcript of the record of said court; and in no 
such action hereafter instituted in the supreme court shall any 
charge, fees or costs be taxed or allowed for making any copy 
of any paper filed in said action, except for one copy of said 
petition in error and case-made, or transcript, when such copy 
shall be ordered by the court for its use, and the same has not 
been furnished by the plaintiff in error thirty days before the 
first day of the term at which the case shall stand for hearings 
and no costs or fees shall be taxed for making a complete rec- 
ord in such case, except when the same shall be made by re- 
quest of a party to the suit and at his own costs. [L. 1877, 
ch. 185, § 1; took effect March 16, 1877.] 

(4861) § 647. Case-Made. A party desiring to have any 
judgment or order of the district court, or a judge thereof, re- 
versed by the supreme court, may make a case, containing a 
statement of so much of the proceedings and evidence, or 
other matters in the action, as may be necessary to present the 
errors complained of to the supreme court 

Before an action in district court to set aside oase-made can be sustained, 
it must appear that the case-made is untrue, as well as that the signature of 
the judge was fraudulently obtained. K. P. R. R. v. Simpson, 11-494. 

When the facts do not appear, the refusal of a judge to sign a case-made 
cannot be corrected on error. North v. Moore, 8-144. 

The case-made, or the certificate of the judge, must show what question 
is to be reviewed by supreme court. Morgan v. Chappie, 10-216. 

When the case was settled and signed by the court, the following words 
were inserted at the instance of the defendants, and against the objections 
of the plaintiff, to-wit, " The foregoing is all the evidence introduced on 
the trial of this action;" not error. Gulf R. R. v. Wilson, 10-110. 

(4362) §548. Case-Made Served; Amendments, etc. 

The case so made, or a copy thereof, shall, within three days 
after the judgment or order is entered, be served upon the op- 
posite party or his attorney, who may within three days there- 
after suggest amendments thereto in writing, and present the 
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same to the party making the case, or his attorney. The case 
and amendments shall be submitted to the judge, who shall set- 
tle and sign the same, and cause it to be attested by the clerk, 
and the seal of the court to be thereto attached, it shall then 
be filed with the papers in the case. A certified copy there- 
of shall be filed with the petition in error. The exceptions 
stated in a case-made shall have the same efiect as if they had 
been reduced to writing, allowed and signed by the judge at 
the time they were taken. [L. 1871, ch. 114, §1 (§548, as 
amended); took efiect March 2, 1871.] 

The original, and not a copy of the case-made, must be attached to the 
petition in error, and filed with it in this court. Transportation CJo. v. 
Palmer, 19-471; Thompson v. Williams, 30-114. 

The order of April 20, giving sixty days to make a case, spent its force 
when, on the 16th and 18th days of June following, the case-made was 
served and amendments suggested. Taylor v. Mason, 28-383. 

The language of the rule made by district court is general; the purpose 
18 to direct the notice of the time and place of settlement in all cases, and 
whether the case is made under either i 548 or { 549, and with or without 
an eKtension of time. Jones v. Menefee, 28-489. 

Judgment November 12, 1880; time for making case not extended; Jan- 
uary 18, 1881, plaintiff in error served case-made on defendants, and on 
April 25, 1881, the case was settled and signed. Such a case is a nuUity. 
Dodd V. Abram, 27-70. 

Effect of the exceptions stated. This statute ( L. 1870, J 2, p. 109 ; L. 1871 , 
J 1, p. 274,) plainly implies that the exceptions are first reduced to writing 
when the case-made is prepared, and declares that they are to have the 
same effect as if reduced to writing at the time they were so taken. And 
the time in which they may be so reduced to writing is as extensive as the 
time for making the case. Denny v. Faulkner, 22-92. 

Neither a probate court nor a probate judge has any authority to settle or 
sign a case-made; such power exists only in a district judge or district court. 
{ 5-654.) Baker v. Hentig, 22-324. 

The time for making and serving a case, to enable the supreme court to 
review the rulings of the district court down to the rendering of said judg 
ment, and prior to and independent of any ruling upon the motion for u 
new trial, was limited by law to only three days after the rendition of the 
judgment ( Laws 1871.) IngersoU v. Yates, 21-93. 

Where the court below gives three days to make a case, and the same is 
served on the day such order is allowed, and on the same day settled, certi- 
fied, signed, sealed and filed, without notice or suggestion of amendments 
or appearance of opposite party, the petition in error presents no case for 
review. Weeks v. Medler, 18-425. 

Case-made containing instructions should be signed by the judge. 
Kshinka v. Cawker, 16-64. 

Sixty days' time given to make, serve and file a case; not served until 
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Hixty-three days have elapsed; and then, on that day, served, settled, oerti- 
lied, signed, attested, sealed and filed, withoat notice to or suggestion of 
amendments or appearance by opposite party; petition in error should be 
dismissed. J. 0. & Ft K. Rid. v. Wingfield, 16-217. 

( Oen, St<U.f i 548,) A judge pro Urn, may, after the expiration of the term, 
settle and sign a case-made, if within the time allowed by law. M. K. & T. 
Rly. V. aty of Fort Scott, 15-435. 

An extension of time for making and serving case, does not take away the 
three days for the suggestion of amendments, and such latter time com- 
mences to run from the expiration of the period of extension. M. £. & T. 
Rly. V. aty of Fort Scott, 15-435. 

Filing a case-made in a reasonable time after settling and signing, is suf- 
ficient Quxre: Would an unreasonable delay in fiUng afiect its validity. 
Lownsberry v. Rakestraw, 14-151. 

When case was settled and signed by the court, the following words were 
inserted at the instance of the defendants, and against the objection of the 
plaintifis, to wit, "The foregoing is all the evidence introduced on the trial 
of this action ; " not error. Gulf Rly. v. Wilson, 10-110. 

(Laws 1865 f p. ISO,) An indorsement by the opposing attorneys, as fol- 
lows, " We consent to within bill of exceptions," is a waiver of filing the 
same out of time. Drake v. Dodsworth. 4-160. 

(4363) §549. Extension of Time; Signing, etc. The court 
or judge may, upon ^ood cause shown, extend the time for mak- 
ing a case, and the time within which the case may be served; 
and may also direct notice to be given of the time wTien a case 
may be presented for settlement after the same has been made 
and served, and amendments suggested, which when so made 
and presented shall be settled, certified and signed by the judge 
who tried the cause; and the case so settled and made shall 
thereupon be filed with the papers in the cause. And in all 
causes heretofore or hereafter tried, when the term of office of 
the trial judge shall have expired, or may hereafter expire be- 
fore the time fixed for making or settling and signing a case, it 
shall be his duty to certify, sign or settle the case in all respects 
as if his term had not expired; and if no amendments are sug- 
gested by the opposing party, as above provided, said case shall 
be taken as true and containing a full record of the cause, and 
certified accordingly. [L. 1870, ch. 85, §1(§ 549, as amended); 
took eflfect March 3, 1870.] 

Signing and certifying a case-made, after the judge who tried the case 
ceased to be a judge, is valid, if puch act was during the time fixed for mak- 
ing the case. St. L. & S, F, Rid. Co. v. Corser, 31-707. 

The statute baa made special provision for the signing and settling of 
cases by the trial judge after the expiration of his term of oflQce, when his 
term of office shall expire during the time fixed for making or settling and 
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signing a case, and he cannot act in any other way, or under any other cir- 
cumstances, than those named in the statute. St. L. & 8. F. R. B. v. Corser, 
31-706. 

We perceive no reason for holding this section unconstitutional. Qruble 
V.Wood, 27-538. 

Rule of district court in regard to notice of settlement of case-made, held 
valid. Jones v. Menefee, 28-439. 

Time for making and serving a case may be extended. Ingersoll v. 
Yates, 21-94. 

The extension of the time for m king and serving a case does not take 
away the three days for suggesting amendments. M. K, & T. Rly. v. Fort 
Scott, 15-478. 

When after trial a judgment is entered, and sixty days given to make a 
case, and within sixty days a case is made and served, and amendments 
suggested : Heli, That supplementary proceedings had after the service of the 
case, and suggestions, and after the expiration of the sixty days, cannot be 
incorporated into that case-made, but must be preserved by a new case-made 
or bill of exceptions. Taylor v. Mason, 28-381. 

Case-made may be served upon the opposite party at any time within 
three days after an order is entered overruling motion for new trial, although 
such order may not be entered at the same time that the judgment in the 
case is rendered, nor even until the next term. Life Ins. Co. v. Twining, 
19-367. 

Failure to serve case-made within proper time is Iktal to its validity. J. C. 
& Ft. K. Rid. V. Wingfield, 16-217. 

Facts must be stated in the case, and not in the certificate of the judge. 
Bartlett v. Feeney, 11-594. 

(4364) §550. Transcript to be Furnished. Judges of 
probate courts, justices of the peace, and other judicial tribu- 
nals having no clerk, and the clerks of every court of record, 
shall, upon request, and being paid the lawful fees therefor, fur- 
nish an authenticated transcript of the proceedings containing 
the judgment or final order in said court, or of a case-nmde, to 
either of the parties to the same, or to any person interested 
in procuring such transcript. 

This section gives no authority to make a case, but only points out the 
mode of obtaining authenticated copies of record. Baker v. Hentig, 22-324. 

(4365) §551. Stay; Judgmont; Undertaking. No pro- 
ceeding to reverse, vacate or modify any JLulgmont or final 
order rendered in the probate court or district court, except as 
provided in the next section, and the fourth subdivision of this 
section, shall operate to stay execution, unless the clerk of the 
court in which the record of such judgment or final order shall 
be, shall take a written undertaking, to be executed on the part 
of the plaintiflT in error, to the adverse party, with one or more 
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sufficient sureties, as follows: First^ When the judgment or 
final order sought to be reversed directs the payment of money, 
the written undertaking shall be in double the amount of the 
judgment or order, to the effect that the plaintiff in error will 
pay the condemnation money and costs, in case the judgment 
or final order shall be aflSrmed, in whole or in part. /Second^ 
When it directs the execution of a conveyance or other instru- 
ment, the undertaking shall be in such a sum as may be pre- 
scribed by any court of record in this state, or any judge 
thereof, to the effect that the plaintiff* in error will abide the 
judgment, if the same shall be affirmed, and pay the costs. 
Thirds When it directs the sale or delivery of possession of 
real property, the undertaking shall be in such sum as may be 
prescribed by any court of record in this state, or any judge 
thereof, to the effect that during the possession of such prop- 
erty by the plaintiff in error, he will not commit, or suffer to 
be committed, any waste thereon, and if the judgment be af- 
firmed, he will pay the value of the use and occupation of the 
property, from the date of the undertaking until the delivery 
of the possession, pursuant to the judgment, and all costs. 
When the judgment is for the sale of mortgaged premises, and 
the payment of a deficiency arising from the sale, the under- 
taking must also provide for the payment of such deficiency. 
Fourth, When it directs the assignment or delivery of docu- 
ments, they may be placed in the custody of the clerk of the 
court fn which the judgment was rendered, to abide the judg- 
ment of the appellate court, or the undertaking shall be in such 
sum as may be prescribed as aforesaid, to abide the judgment 
and pay costs, if the same shall be affirmed. 

(4366) §552. Substitute for Undertaking. Instead of 
the undertaking prescribed in the second subdivision of the 
last section, the conveyance or other instrument may be exe- 
cuted and deposited with the clerk of the court in which the 
judgment was rendered or order made, to abide the judgment 
of the appellate court. 

(4367) § 553. Stay of Order Made in Vacation. No pro- 
ceeding to reverse, vacate or modify an order made in vacation 
shall operate to stay the effect of such order until the party 
taking such proceeding shall execute to the adverse party an 
undertaking, with one or more sufficient sureties, to be ap- 
proved by the clerk, that if the order be affirmed, in whole or 
in part, he will pay the opposite party all damages that he may 
sustain by reason of such proceedings, and all costs in the su- 
preme court. 
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(4368) §864. Undertaking; When Stay. Before an un- 
dertaking shall operate to stay execution of the judgment or 
order, a petition in error must be filed in the appellate court, 
and the execution of the undertaking and the suflSciency of 
sureties must be approved by the court in which the judgment 
was rendered or order made, or by the clerk thereof; and the 
clerk shall indorse said approval, signed by himself, upon the 
undertaking, and file the same in his office, for the defendant 
in error. 

The undertaking may be filed first, or the petition in error first Stillings 
V. Porter, 22-19. 

(4369) §555. Enforcement; Judgment for Payment of 
Money. In an action arising on contract for the payment of 
money only, notwithstanding the execution of the undertaking 
in the last section mentioned, to stay proceedings, if the de- 
fendant in error give adequate security to make restitution in 
case the judgment is reversed or modified, he may, upon leave 
obtained from the court below, or a judge thereof in vacation, 
proceed to enforce the judgment. Such security must be an 
undertaking, executed to the plaintiff in error, by at least two 
sufficient sureties, to the effect that if the judgment be reversed 
or modified, he will make full restitution to the plaintiff in er- 
ror, of the money by him received under the judgment 

The action was one brought by the snreties on a promissory note against 
the principal thereon, to recover moneys which they had been compelled 
to pay to the holder. This action was on a contract. In all such cases a 
discretion was given to the court or judge to permit the enforcement of the 
judgment, the proceedings in error notwithstanding. Water Power Co. v. 
Brown, 23-696. 

"Please let Mr. S. and family have whatever they want for their support, 
and I will repay you for the same," is not a contract for the payment of 
money on/y, within the meaning of ? 555. Grant v. Dabney, 19-391. 

And where a judgment was rendered on such a contract in favor of plain- 
tiff, and the defendant then took the case to the supreme court, giving bond 
under {{ 551 and 554, the plaintiff would have no right to give the under- 
taking prescribed by ?555, and obtain leave to enforce said judgment. 
Grant v. Dabney, 19-391. 

(4370) §556. Limitation; Seversing; Vacating Judg- 
ment. No proceeding for reversing, vacating or modifying 
judgments or final orders shall be commenced unless within 
one year after the rendition of the judgment or making of the 
final order complained of, or in case the person entitled to 
such proceeding be an infant, a person of unsound mind, or 
imprisoned within one year as aforesaid, exclusive of the time 
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of such disability. [L. 1881, ch. 126, § 2 (§556, as amended); 
took effect May 10, 1881.] 

Proceedings in error in the supreme court cannot be instituted after the 
lapse of one year after the rendition of the judgment. Cooperative Asso- 
ciation V. Rohl, 32-665. 

This section, as amended in 1881, was not intended to have, nor can have, 
the force or effect to change or modify { 7, ch. 79, L. 1871; C. L. 1879, ch. 36. 
State v. Smith, 31-131. 

Judgment rendered August 24, 1881, but not entered on the journal tiU 
December 19, 1882, at which time a nunc pro tunc entry was on motion and 
notice ordered and made, showing the judgment as of date August 24, 1881 ; 
petition in error filed December 10, 1883, is too late. Brown v. Clark, 31^21. 

Judgment of divorce in vacation, void, and error will lie, although plain- 
tiff in error had no right to file motion for new trial or enter notice of in- 
tention to prosecute proceedings in error. Earls v. Earls, 27-542. 

Where a bona fide attempt to commence a proceeding in error is made, 
by filing a petition in error and case-made, as was done in the present case, 
and having summons issued thereon, such act should be deemed and held 
equivalent to the commencement of such proceeding in error; provided, of 
course, that the plaintiff in error should &ithfully, properly and diligently 
follow up his attempt by obtaining service upon the defendant in error 
within sixty days after the filing of the petition. Thompson v. W. & W. 
Co., 29-481. 

The case-made was not filed in this court within one year after the ren- 
dition of the final judgment, yet it was so filed within less than one year 
after the plaintiff's motion for a new trial was heard and overruled, and 
therefore we think that this court has ample jurisdiction to hear and de- 
termine any question and every question that was involved in the motion 
for a new trial. Osborne v. Young, 28-774. 

More than one year having intervened between the rendition of judge- 
ment in this case in the district court, and the filing of the petition in 
error in this court, this court is without jurisdiction to review such judg- 
ment. Dodd V. Abram, 27-69. 

The case was not brought to this court until more than one year after 
the rendition of the judgment in the court below; hence, we have no juris- 
diction of the case. Bennett v. Dunn, 27-194. 

(C. X. 1879.) Case not reviewable by supreme court three years after 
judgment. Lamme v. Schilling, 25-94. 

(Code 1859, I 535.) The supreme court cannot enlarge the time in which 
a writ of error can be sued out, nor will it obtain juiisdiction by an order 
of revivor subsequently is.-ueil. Morell v. Massa, 1-225. 

(4371) § 557. Stay on Judgment of Justice. No pro- 
ceeding to reverse, vacate or modify any jud<,^nient or final 
order of a justice of the peace sliull operate as a stay of exe- 
cution, unless the clerk of the district court, in ^hieh such 
proceeding is commenced, shall take a written undertaking to 
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the defendant in error, executed on the part of the plaintiff in 
error, by one or more sureties, to be approved by the clerk, to 
the effect: I^rst^ When the judgment directs the payment of 
money, that the plaintiff will pay all costs which have ac- 
crued or may accrue in such proceedings in error, together 
with the amount of any judgement that may be rendered 
against the plaintiff in error, either upon and after the af- 
firmance thereof in the district court, or on the further trial 
of the case in such court, after the judgment of the court be- 
low shall have been set aside or reversed. Second^ When the 
judgment directs the delivery of the possession of lands or 
tenements by the plaintiff in error, he will not commit or 
suffer to be committed any waste thereon; and if the judg- 
ment be affirmed by the court above, or if judgment be ren- 
dered against the plaintiff upon the further trial of the case, 
after the judgment of the court below shall have been set 
aside or reversed, that he will pay double the value of the use 
and occupation of the property, from the date of the under- 
taking until the delivery of the property, pursuant to the 
judgment, and all damages and costs that may be awarded 
against him. 

(4372) §668, Stay of Other Judgments, Execution of 
the judgment or final order of any judicial tribunal, other 
than those enumerated in this article, may be stayed on such 
terms as may be prescribed by the court or judge thereof, in 
which the proceeaings in error are pending. 

(4373) §659. Proceedings; Mandate. When a judgment 
or final order shall be reversed, either in whole or in part, in 
the district court or supreme court, the court reversing the 
same shall proceed to render such judgment as the court be- 
low should have rendered, or remand the cause to the court 
below for such judgment. The court reversing such judg- 
ment or final order shall not issue execution in causes that are 
removed before them on error, on which they pronounce judg- 
ment as aforesaid, but shall send a special mandate to the court 
below, as the case may require, to award execution thereupon; 
and such court, to which such special mandate is sent, shall 
proceed in such cases in the same manner as if such judgment 
or final order had been rendered therein. In cases decided by 
the supreme court, when the facts are agreed to by the parties, 
or found by the court below, or a referee, and when it does 
not appear, by exception or otlierwise, that such findings are 
against the evidence in the case, the supreme court shall send 
a mandate to the court below, directing it to render such judg- 
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ment in the premises as it should have rendered on the facts 
agreed to or found in the case. 

If the conclusion of law is erroneous, and the findings of facts do not sos- 
•tain the judgment, it is our duty to reverse the judgment, and direct the 
trial court to render such judgment in the premises as it should have ren- 
-dered on the facts found in the case. Snyder v. Bell, 32-232. 

Where it does not appear that the findings are against the evidence, it is 
the duty of this court to send a mandate to the court below directing it to 
render such judgment in the premises as it should have rendered on the 
facts found. Douglass v. Anderson, 32-363. 

The difficulty arises when the "facts agreed to" and the ''ihcts found ^ 
difi'er from each other. In such a case we think we should follow the factB 
agreed to, and wholly ignore the facts found. ( 7-308.) Brown v. Evans, 
16-90. 

Where there la a special verdict, and no exceptions thereto, and no mo- 
tion for further findings or for a new trial, and a judgment is rendered on the 
verdict, and the supreme court determines that the verdict is not sufficient 
to sustain the judgment, such court has no power to send the case back for 
a new trial, but must order a judgment on the verdict for the defendant 
McGonigle v. Gordon, 11-167. 

The "facts agreed to," mentioned in J 659, which authorize the supreme 
court to direct the district court "to render such judgment in the premises 
as it should have rendered on the facts agreed to" are such facts as are agreed 
to in the district court, and not such as may be agreed to in the supreme 
court. Jones v. Scott, 10-37. 

If there are any fects not presented by the party aggrieved, the adverse 
party has a right to insist that such facts shall be inserted in the case-made, 
or bill of exceptions, before it is signed. Glass Co. v. Ludlum, 8-46. 

(4374) §660. Opinions; Filing. It shall be the duty of 
the judfijea of the supreme court to prepare, and file with the 
papers m each case, full notes of the opinion of the court upon 
the questions of law arising in the case, within sixty days after 
the decision of the same; and the opinion so filed shall be 
treated as a part of the record in the case, but no costs shall 
be charged therefor, except for copies thereof ordered by a 
party; and no mandate shall be sent to the court below, until 
the opinion provided for by this section has been filed. 

(4375) §561. Syllabus. A syllabus of the points of law 
decided in any case in the supreme court shall be stated, in 
writing, by the judge delivering the opinion of the court, and 
filed with the papers of the case, which shall be confined to 
points of law arising from the facts in the case, that have been 
aetermined by the court; and the syllabus shall be submitted 
to the judges concurring therein, for revisal before filing there- 
of, and it shall be filed with the papers without nlteration, un- 
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less by consent of the judges concurring therein; and a copy 
of such syllabus shall, in all cases, be sent to the court below, 
by the clerk of the supreme court, with the mandate provided 
for by section five hundred and fifty-nine of this act. 

(4376) §662. Costs on Error. When a judgment or final 
oraer is reversed, the plaintiff' in error shall recover his costs^ 
including the costs of tne transcript of the proceedings, or case- 
made, filed with the petition in error, and when reversed in 
part and affirmed in part, costs shall be equally divided between 
the parties. 

Costs equally divided in this case. Qreen v. Dunn, 5-262. 

(4877) §563. Neglect of Clerk. A mistake, neglect or 
omission of the clerk shall not be a ground of error, until the 
same has been presented and acted upon in the court in which 
the mistake, neglect or omission occurred. 

This section does not prevent error being taken to the sapreme ooart, 
when a trial was had at an adjourned term, of a case that had been con> 
tinned for the term. Sawyer v. Bryson, 10-201. 

(4878) § 664. Writs Abolished. Writs of error and eertio^ 
rariy to reverse, vacate or modify judements or final orders, in 
civil cases, are abolished; but courts shall have the same power 
to compel complete and perfect transcripts of the proceedings 
containing the judgment or final order sought to be reversed,, 
to be furnishea, as they heretofore had under writs of error 
and certiorari 

(4879) §565. Costs when Judgment of Justice Af- 
flnned. If the judgment of a justice of the peace, taken on 
error, as herein provided, to the district court, be aflirmed, it 
shall be the duty of such court to render judgment against 
the plaintiff in error for the costs of suit, and award execu- 
tion therefor; and the court shall thereupon order the clerk to 
certify its decision in the premises to the justice, that the judg- 
ment affirmed may be enforced, as if such proceedings in error 
had not been taken; or such court may award execution to 
carry into effect the judgment of such justice, in the same 
manner as if such judgment had been rendered in the district 
court. 

(4380) §566. Costs when Reversed. When the pro- 
ceedings of a justice of the peace are taken in error to the 
district court, in the manner aforesaid, and the judgment of 
such justice shall be reversed or set aside, the court shall ren- 
der judgment of reversal, and for the costs that have occurred 
up to that time, in favor of the plaintiff in error, and award 
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execution therefor; and the same shall be retained by the court 
for trial and Anal judgment, as in cases of appeal. 

This section applies only to cases which niay be retained, and which are 
retained, for trial and final judgment in the district court; and it does not 
Apply to such cases as this, where the cause should be remanded, and is re- 
manded, to the justice of the peace for final trial and judgment. Stager v. 
Harrington, 27-425. 

On reversing, upon petition in error, the judgment of a justice of the 
peace, it is tiie duty of the district court to render judgment against the 
defendant in error for all costs that have accrued up to that time. Loring 
T. Lockwood, 13-182. 

In 1867 the legislature expressly declared that no pleadings should be 
necessary in appeal cases, where the amount in controversy is less than 
1100. (L. 1867, p. 78, {9.) Albinson v. Roberts, 13-163. 

Justices of the peace have no jurisdiction of a suit against a school dis- 
trict, where the amount exceeds $100; but when the defendant appeals to 
the district court on error, and the case is reversed, the district court should 
retain and try the case. Jones v. School District, 8-363. 

(4381) §667. Eeview of Certain Orders; Attachment; 
Injunction. That when an order, discharging or moditying 
An attachment or a temporary injunction, shall be made in any 
case, and the party who obtained such attachment or injunc- 
tion shall except to such order, for the purpose of having the 
same reviewed in the supreme court upon petition in error, 
the court or judge granting said order shall, upon application 
of the proper party, fix the time, not exceeding thirty days 
from the discharge or modification of said attachment or in- 
junction, within which such petition in error shall be filed; 
And during such time the execution of said order shall be sus- 
pended, and until the decision of the case upon the petition in 
•error, if the same shall be filed; and the undertaking given, 
upon the allowance of the attachment, shall be and remain in 
force until the order of discbarge shall take effect If such 
petition in error shall not be filed within the time limited, the 
order of discharge shall become operative and be carried into 
effect; and the certificate of the clerk of the supreme court 
that such petition is or is not filed, shall be evidence thereof. 

PROCBEDINaS TO REVERSE, VACATE OR MODIFY JUDGMENTS AND 
ORDERS IN THE COURTS IN WHICH THEY ARE RENDERED. 

(4382) §568. Vacating or Modifying Judgments in 
District Court. The district court shall have power to va- 
cate or modify its own judgments or orders, at or after the 
term at which such judgment or order was made: Flrsty By 
granting a new trial for the cause, within the time and in the 
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manner prescribed in section three hundred and ten. Second^ 
By a new trial granted in proceedings against defendants con- 
structively summoned, as provided in section seventy-two. 
Thirds For mistake, neglect or omission of the clerk, or ir- 
regularity in obtaining a judgment or order. Fourth, For 
fraud, practiced by the successful party, in obtaining the judg- 
ment or order. Fifth, For erroneous proceedings against an 
infant, or a person of unsound mind, where the condition oi 
such defendant does not appear in the record, nor the error in 
the proceedings. Sixth, For the death of one of the parties 
before the judgment in the action. Seventh, For unavoidable 
casualty or misfortune, preventing the party from prosecuting 
or defending. JSighth, For errors in a judgment, shown by an 
infant in twelve months after arriving at full age, as prescribed 
in section four hundred and thirteen. Ninth, For taking judg- 
ments upon warrants of attorney for more than was due to the 
f)laintiff, when the defendant was not summoned or otherwise 
egally notified of the time and place of taking such judgment. 

Illness of party to suit in the district court, on the day set for trial, £0 
severe as to confine him to his house and prevent him from attending court, 
is such unavoidable casualty or nusfortune preventing him f^m prosecuting 
or defending as entitles him to have the judgment rendered against him on 
that day vacated and set aside. Gheer v. Huber, 32-319. 

Sections 568 to 575, inclusive, are made applicable to courts of record 
only, and do not apply to justices' courts. Shaw v. Rowland, 32-157. 

A party may have a good defense to an action, but if he fkil to make 
such defense when the case is called for trial, he will not be permitted to 
come in weeks afterward and say that the judgment was wrong and ought 
to be set aside, simply because he had a good defense. The same rule ap- 
plies to an order, of course. Hiff v. Arnott, 31-674. 

Casualty or misfortune of attorney, prevented from attending court, may 
eometimes be client's casualty or misfortune. Welch v. Challen, 31-704. 

Petition by defendant, after the adjournment of court, for vacating judg- 
nent and for new trial, on the ground that the original judgment was ob- 
ained by the fraud, conspiracy and perjury of the original plaintiff. It 
partakes to a very great extent of the nature of an action itself, and there- 
fore should be tried upon legal evidence, and an affidavit of a witness can- 
not be used as original evidence upon the merits of the case, when the 
witness himself is present in court under subpoena, and his oral testimony 
can be taken and used in the case. FnlU'ii wider v. Ewinp, 30-15. 

Motion for new trial, filed at the term at whi« h the ori;:inal trial was had 
and the original judgment rendered, upon grounds authorized by the stat- 
ute. It was not filed within three days after the decision of the court, but 
the court found that the defendant was unavoidably prevented from making 
an appearance on the day of trial, or from filing the motion for a new trial 
a*^ an earlier date; this was sufficient. Hemme v. School Dist., 30-380. 
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BLaving the parties before him, sufficient appears by the record and affi- 
davits, on the application to open the judgment, to authorize the order 
granting the stay of proceedings until the next term of the court was held, 
and the parties had an opportunity to present their applications at court. 
(24-167.) Morrill v. Janes, 26-150. 

No fraud or irregularity shown in this case; but if there was failure ta 
ask for new trial within two years, it is a bar. Lamme v. Schilling, 25-95. 

When the court, on the hearing of a motion to vacate a judgment, under 
subd. 3, i 568 of the code, becomes satisfied that such judgment was ob- 
tained irregularly, within the meaning of said subdivision, and therefore 
that the party making the motion is entitled to have an opportunity to- 
show that he has a good cause of action or defense, as the case may be, the 
court should then vacate the judgment; but generally, however, upon the 
condition that the moving party shall first make such showing. Meixell v. 
Kirkpatrick, 26-17. 

The original judgment in the case should, upon such hearing, have been 
affirmed or vacated, or modified so as to correspond with the evidence in- 
troduced on the hearing^ I^ however, the defendant had wished to make 
a ftiU defense to the action, it would have been necessary for him to maker 
the same showing that would be required to be made in other cases, to au- 
thorize the court to set aside his dejOault and permit him to answer. Smith 
V. A. T. & S. F. md., 25-750. 

A judgment rendered against a minor without the appointment of a 
guardian ad litem may be voidable, but is not void. Walkenhorst v. Lewis^ 
24-427. 

Delay in this case in filing petition for new trial held inexcusable. Soper 
V. Medberry, 24-133. 

By the provisions of 1 568 of the code, if the judgment was obtained by 
p^ury, and diligence is shown, the defendant can obtain a vacation of it. 
Green v. Bulkley, 23-137. 

We think it is possible, under 22 668 575, 576 of code, that the plaintiff 
might have had W.'s settlements in the probate court set aside by the pro- 
bate court. But this would have been a very inadequate remedy in this 
case. Klemp v. Winter, 23-704. 

Where a judgment is rendered against the principal and surety, on a for- 
feited recognizance, after the death of the principal, the judgment may be 
vacated under subd. 6 of J 568, as to the principal but not as to the surety. 
McLaughlin v. State, 17-285. 

Press of business and overlooking some glaring errors, by counsel, is not 
unavoidable casualty or misfortune. Reed v. Wilson, 13-154. 

Judgment had at adjourned term, when the case had been continued for 
the term, is error ; and while it might be corrected by motion in the district 
court, error will lie to the supreme court. Sawyer v. Bryson, 10-201. 

The dismissal of an action for want of prosecution may be set aside or 
vacated for unavoidable caisualty or misfortune preventing the party from 
prosecuting his action, but this must be made affirmatively to appear. Cole 
T. Walker, 7-142. 
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. When " fraud practiced by the saccessful party " is alleged, the facts show- 
ing such fraud must be stated in a plain and concise manner, as in other 
cases. Mere "knowledge" of certain facts is not sufficient; the fraudulent 
acts and proceedings of such party, designed and practiced for the purpose 
of securing an unfiiir or unjust judgment, must be shown. 

When ** unavoidable casualty or misfortune" is alleged, the fects must be 
80 stated as to make it appear that no reasonable or proper diligence or care 
oonld have prevented the trial or judgment ; that is, that the party com- 
plaining is not himself guilty of any laches. Business will not excuse non- 
appearance of an attorney. Hill v. Williams, 6-17. 

Where a plaintiff, upon fidse testimony, obtains a judgment againsi m 
party not liable, and such party has no knowledge of the pendency of th» 
action until more than one year after judgment, such judgment may be set 
attde or enjoined. Adams v. Secor, 6-542. 

(Code 1869, 1646,) Application for a new trial, at a term subsequent to 
the one at which the judgment was rendered, on the ground of newly- 
djtoovered evidence, must be made by petition. Odell v. Sargent, 3-^. 

(Oxk 1859 y \646.) "That a sale was made lyider an execution levy,*^ 
* ♦ * that "too much property was levied on and sold to satisfy a debt,*^ 
are not sufficient grounds to bring a case within any of the causes for which 
a judgment or order can be reversed, on motion, after the termt at which the 
judgment or order was made. Livingston v. Lamb, 1-221. 

The proper mode pointed out by the code to correct a judgment giving 
judgment for $1,037.50, and order of sale to issue in default of the payment 
of said sum of $601.25, is by motion, under 2 546, subd. 3. Small v. Douthitt, 
1-339. 

To have irregularities of procedure and matters of form, which are sub- 
ject to amendment and susceptible of legal adjustment, so as to promote 
substantial justice, corrected, the party aggrieved must first procure the ac- 
tion of the court below thereon. Palmetto Town Co. v. Rucker, McC.-147. 

(4383} §569. Mistakes, etc.; Motion to Vacate. The 

proceedings to correct mistakes or omissions of the clerk, or 
irregularity in obtaining a judgment or order, shall be by 
motion, upon reasonable notice to the adverse party or his at- 
torney in the action. The motion to vacate a judgment, be- 
cause of its rendition before the action regularly stood for trial, 
can be made only in the first three days of the succeeding term. 

{Code 1859 f i547,) Party seeking to vacate judgment on account of ir- 
regularities which will not prejudice the rights of the case, must first have 
the court below to act thereon. Palmetto Town Co. v. Rucker, McC.-151. 

Motion to vacate a judgment under the latter clause of this section can 
be made at once. City of Leavenworth v. Hicks, McC.-161. 

(4384) §570. FroceedingB; Petition to Vacate or Mod- 
ify, The proceedings to vacate or modify the judgment or 
order, on the grounds mentioned in subdivisions four, five, six, 

16 
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seven, eight and nine, of section five hundred and sixty-eight, * 
shall be by petition, verified by affidavit, setting forth the judg- 
ment or order, the grounds to vacate or modify it, and the de- 
fense to the action, if the party applying was defendant. On 
such petition, a summons shall issue and be served as in the 
commencement of an action. 

Petition for new trial on ground of sickness of party, and that he was 
on the day the suit was set for trial confined to his house by sickness, and 
because of such sickness was unable to attend court, shows such unavoid- 
able casualty or misfortune preventing him from defending the suit as en- 
titles a new trial. Gheer v. Huber, 32-321. 

The petition to vacate an order dismissing an action for want of prosecu- 
tion, must set forth the order complained of, and the grounds for vacating 
it. Cole V. Walker, 7-139. 

The petition verified must set forth, ( 1 ) the judgment or order com- 
plained of; (2) the grounds to vacate or modify it; and (3) the defense to 
the action, if the party applying was defendant. A petition which does 
not comply with the statute in setting forth each of these requisites is in- 
suflicient. Hill v. Williams, 6-17. 

(4385 ) § 671. The Same. The court may first try and de- 
cide upon the grounds to vacate or modify a judgment or or- 
der before trying or deciding upon the validity of the defense 
or cause of action. 

(4386) §572. Modify ing Judgment ; Effect on Liens. A 

judgment shall not be vacated on motion or petition, until it is 
adjudged that there is a valid defense to the action on which 
the judgment is rendered; or, if the plaintiff seeks its vacation, 
that there is a valid cause of action; and where a judgment is 
modified, all liens and securities obtained under it shall be pre- 
served to the modified judgment. 

A judgment will not be vacated upon petition, upon a mere showing of 
sufficient excuse for the non-appearance of the party against whom the 
judgment was rendered, and without a showing of a valid defense to the 
cause of action. Anderson v. Beebe, 22-768. 

It is true that { 572 provides that a judgment shall not be vacated on 
motion, or petition, until it is adjudged that there is a valid defense to the 
action ; but this section, in the nature of things, does not apply to judg- 
ments rendered by a court having no jurisdiction of the person of the 
defendant, and where the judgment, so-called, is a nullity. Hanson v. 
Wolcott, 19-209. 

( Code 1859, ? 550.) For irregularities of procedure and matters of form, 
which are subject to amendment and susceptible of legal adjustment in 
practice, so as to promote the claims of substantial justice of the c^e, we 
cannot entertain appeals of error in this court till the lower court has acted 
thereon. Palmetto Town Co. v. Rucker, McC.-l 51. 
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(4387) §673. Suspending Proceedings; Bond. Tlie 
party seeking to vacate or modify a judgment or order, may 
obtain an order suspending proceedings on the whole or part 
thereof; which order may be granted by the court, or any 
judge thereof, upon its being rendered probable, by affidavit, 
or by exhibition of the record, that the party is entitled to 
have such judgment or order vacated or modified. On the 
granting of any such order, the court, or judge, may require 
the party obtaining any such order to enter into an undertak- 
ing to the adverse party to pay all damages that may be caused 
by granting of the same. 

The judge ought perhaps to have required a bond for the payment of all 
damages, instead of one for the payment of costs, but as both parties were 
present, and as no exceptions were taken, nor was the attention of the 
judge directed to the words of 1 573, we think the error was waived. Mor- 
rill V. Janes, 26-150. 

(4388) §574. Suspension. When the judgment was ren- 
dered before the action stood for trial, the suspension may be 
granted, as provided in the last section, although no valid de- 
fense to the action is shown;* and the court shall make such 
orders, concerning the executions to be issued on the judg- 
ment, as shall give to the defendant the same rights of delay 
he would have had if the judgment had been rendered at the 
proper time. 

(4889) §676. Limitation; Time of Commencing. Pro- 
ceedings to vacate or modify a judgment or order, for the 
causes mentioned in subdivisions four, five and seven, of sec- 
tion five hundred and sixty-eight, must be commenced within 
two years after the judgment was rendered or order made, 
unless the party entitled thereto be an infant, or person of un- 
sound mind, and then within two years after removal of such 
disability. Proceedings for the causes mentioned in sub- 
divisions three and six of the same section, shall be within 
three years, and in subdivision nine, within one year after the 
defendant has notice of the judgment. A void judgment may 
be vacated at any time, on motion of a party, or any person 
affected thereby. 

Sections 568 to 575, inclusive, are applicable to courts of record only, and 
do not apply to justices' courts. Shaw v. Rowland, 32-157. 

After a decree foreclosing an equitable mortgage had been entered, de- 
fendants appeared specially and moved, under J 575, to vacate it as void. 
Hdd, That no defect in the manner in which facts are alleged in the peti- 
tion, and no defects of parties^ which is waived by a failure to demur or 
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answer, can be considered upon such a motion. Walkenhorst v. Lewis, 
24-420. 

Irregularities in obtaining judgment, or fraud, not shown in this case. 
Lamme t. Schilling, 25-95. 

In this state it is held that a judgment rendered without jurisdiction is 
void ; that a personal judgment rendered without notice to the defendant, 
is rendered without jurisdiction, and is consequently void; that a judgment 
void for want of notice, may be set aside on a motion made therefor by the 
defendant; and that this may be done in cases where it requires extrinsic 
evidence to show the judgment was rendered without notice and without 
jurisdictioB. (2-70; 8-133; ^-674; 19-207; 19-458.) Reynolds v. Fleming, 
30-111. 

A decree restraining defendant and his 9uccessor8 in office, not only 
from any proceedings to collect the tax of the given y^r, but also forever 
thereafter from at;tempting to collect any subsequent tax upon the said 
tract, is void as to such subsequent taxes, and may be vacated at any time, 
on motion, by the general representatives of the county. Beach v. Schoen- 
maker, 18-149. 

This court will iK>t reverse a judgment on a mere bill of exceptions, 
vhen the certificate of the cleirk &ils to show it is a certified transcript of 
the record of the court below. Eckert v. McBee, 26-706. 

A void judgment never starts a statute of limitations running. Foreman 
V. Carter, 9r^7a 

Where 8^ plaintilf upoQ, false testimony obtains a judgment against a 
party not liable, and such party has no knowledge of the pendency of tho 
action, until more than one year after judgment, such judgment may be set 
aside or enjoined. Adams v. Secor, 6-542. 

(4390) §676. An>l7 to What Courts. The provisions of 
this article, subsequent to section five hundred and sixty-seven, 
shall apply to all the courts of record of the state, so far as the 
same may be applicable to the judgments or final orders of 
such courts. 

Proceedings under J 568 to J 575 are by { 576 made applicable to courts of 
record only. Shaw v. Rowland, 32-157. 

Irregularities in obtaining judgment, or fraud, not shown in this case. 
Lamme v. Schilling, 25-95. 

A court for good reasons, and under the provisions of the civil code^ 
{ 568 to i 576, may reverse, vacate or modify any judgment or order ren- 
dered or made in its own court. Ames v. Brinsden, 25-747. 

Under J§ 508, 575, 576, infant might have fraudulent settlement of guar- 
dian set aside on coming of age, by the probate court. Klemp v. Winter, 
23-704. 

(4391) §677. Who Weed not Give Bond. Executors, ad- 
ministrators and guardians who have given bond in this state, 
with sureties, according to law, are not required to give an un- 
dertaking on appeal or proceedings in error. 
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f4392) §678. Five per Cent If the district court affirm a 
juagment on petition in error, it shall also render judgment 
against the plaintiiF in error, for five per cent, upon the amount 
due from him to defendant in error, unless the court shall en- 
ter upon its minutes that there was reasonable grounds for tht' 
proceedings in error. 

(4393) §579. Summons not Issued; Waiver of £rror. 
A summons in error shall not be issued in any case in which 
there is, upon the minutes of the court, or among the files ol 
the case, a waiver of error, by the party, or his attorney, en- 
deavoring to commence Such proceeding, unless the court in 
which the petition is to be filed^ or a judge thereof, shall in- 
dorse on the same permission to issue such summons. 

(4394) §580. Eflfect of Code; Cases Pending. Cases 
pendinc in appellate courts, or writs of error, or otherwise, 
when this code takes effect, shall be conducted to final judg- 
ment as if it had not been adopted, and the liens of judgments 
and decrees rendered when it takes effect shall be preserved. 
They shall be enforced as provided in section seven hundred 
and twenty-seven [twenty-six]; but process already issued at 
such time shall be carried on and executed. 
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681. Security for costs to be given in 
all cases ; when not required ; 
deposit in lieu of bond, etc. 

582. AflBdavit provided for in pre- 

ceding section. 

583. False swearing, perjury. 
583o. Certain section repealed. 

584. Defendant may move for addi- 

tional security, when. 
685. Judgment against security for 
costs. 

586. Informer, under penal statute, 

shall imy costs, when. 

587. Defendant disclaiming title 

shall recover costs, when. 

(4895) §681. Security for Costs. In any civil action here- 
after brought in any district court of this state, before the clerk 
shall issue summons, there shall be filed in his office, by or on 
behalf of the plaintiff or plaintiffs, a bond, to be approved by 
the clerk, conditioned that the plaintiff or plaintiffs will pav 
all costs that may accrue in said action in case he or they shall 
be adjudged to pay them, or in case the same cannot be col- 
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588. Costs of motions and amend- 

ments, how paid. 

589. When defendant to pay. 

590. When plaintiff to pay. 

591. May be divided l^tween par- 

ties, when. 

592. Coste in actions against several 

parties to same obligation. 

593. Summons issued to another 

county may be returned by 
mail ; fees of sheriff. 

593a. Clerks to tax costs. 

5936. Repeal. 
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lected from the defendant or defendants if judgment be ob- 
tained against him, her, or them, that the plaintiff or plaintiffs 
will pay the costs made bj such plaintiff or plaintiffs: Pro- 
videdy That in any case where the plaintiff or plaintiffs having 
a just cause of action against the defendant or defendants, by 
reason of his, her, or their poverty, is or are unable to give 
such security for costs, on affidavit of the plaintiff or plaintiffs 
made before the clerk that such is the fact, no bond shall be 
required; Provided further, That in case [of] non-resident 
plaintiff or plaintiffs, such plaintiff or plaintifra may deposit 
with the clerk of the district court such sum or sums as in the 
opinion of said clerk will be sufficient to cover all costs in case 
such non-resident plaintiff or plaintiffs become liable to pay 
the same, and in the case of resident plaintiff or plain tifls, 
such plaintiff or plaintifls may deposit the sum of fifteen dol- 
lars, which sum shall be in lieu of all security for costs as 
herein and otherwise provided. [L. 1875, ch. 121, §1; took 
effect May 15, 1875. 

{Same as J 680a C, i. 1879.) Where the plaintiflf in a suit in the district 
court, a resident of the county in which suit is brought, before the issue of 
a summons, deposits with the clerk of the court the sum of fifteen dollars 
as security for costs, neither he nor his legal representatives or successors in 
interest can be required to make any further deposit, or give any further or 
other security for costs in that suit in that court. Carr v. Osterhout, 32-277. 

Motion to quash and set aside a summons, upon the ground that the 
surety on the cost bond was an attorney at law, overruled by the court; 
such ruling is not of itself and alone, and while the case is still pending in 
the district court, undisposed of, a sufficent judgment or order upon which 
to maintain a petition in error in the supreme court. Potter v. Payne, 31- 
218. 

The defendant below (plaintiflf in error) excepts to* the validity of the 
bond, because it was taken by the clerk in violation of the statute. We 
think he has the right to so intervene, and ask that the summons shall be 
quashed and set aside, because the bond required by law has not been exe- 
cuted. Cook V. Caraway, 29-43. 

(4396) §682. Affidavit; Forma Pauperis. The affidavit 
provided for in the preceding section shall be in the form fol- 
lowing, and attached to the petition, viz. : State of Kansas, 

County, , in the district court of said 

county: I (or we) do solemnly swear that the cause of action 
set forth in the petition hereto prefixed is just, and I (or we) 
do further swear that by reason of my (or our) poverty, I (or 
we) am (or are) unable to give security for costs. [L. 1875, 
ch. 121, §2; took effect May 15, 1875.] 

(4397) §683. False Swearing. Any person or persons 
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willfully swearing falsely in making the affidavit aforesaid, 
shall, on conviction, be adjudged guilty of perjury, and pun- 
ished as the law prescribes. [L. 1876, ch. 121, § 3; took effect 
May 16, 1876.] 

(4398 ) § 583a. Repealed. Section five hundred and eigh- 
ty-one of chapter eighty, general statutes of eighteen hundred 
and sixty-eight, and all acts and parts of acts inconsistent with 
this act, is [are] hereby repealed. [L. 1875, ch. 121, §4; took 
effect May 15, 1875.] 

(4399) §584. Additional Security; When Beqnired. In 

an action in which security for costs has been given, the de- 
fendant may, at any time before judgment, after reasonable 
notice to the plaintiff, move the court for additional security 
on the part of the plaintiff; and if, on such motion, the court 
be satisfied that the surety has removed from this state, or is 
not sufficient, the action may be dismissed, unless, in a reason- 
able time, to be fixed by the court, sufficient security be given 
by the plaintiff. 

The authority to justices of the peace to require security for coste from 
resident plaintiff is discretionary. And if this authority of the justice is 
carried to the district court on an appeal by i 584, or by any other statute, 
then the authority of the district court is also discretionary. Eastman v. 
Godfrey, 15-342. 

The proTisions of this section, being the same section and chapter of the 
general statutes of 1868, are inconsistent with part of } 501, ( L. 1875, ch. 121, 
2 1,) and have no application thereto, or to the suits therein referred to. 
Carr v. Osterhout, 32-280. * 

(4400) §585. Judgment againrt Security for CoBts. 

After final judgment has been rendered in an action in which 
security for costs has been given, as required by this article, 
the court, on motion of the defendant, or any other person hav- 
ing a right to such costs, or any part thereof, after ^ten days' 
notice of such motion, may enter up judgment in the name of 
the defendant or his legal representatives, against the surety 
for costs, his executors or administrators, for the amount of 
costs adjudged against the plaintiff, or so much thereof as may 
be unpaid. Execution may be issued on such judgment as in 
other cases, for the use and benefit of the persons entitled to 
such costs. 

In an action where security for costs has been given by the plaintiff, and 
afterward final judgment is rendered against the plaintiff for costs, and 
afterward certain persons interested in the costs, and seeking to have the 
said judgment extended under { 585 of the civil code, so as to make it a 
judgment against the sureties for costs, as well as against the plaintiff, gave 
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to said sureties the following notice, to-wit: ''Yon will take notice that a 
motion will be made on behalf of the officers and ex-officers of this court 
having fees in the above-entitled cause, to take judgment against you as 
sureties on plaintiff's bond for costs in the above-entitled cause, at one 
o'clock p. M., February 24, A. D. 1879, or as soon thereafter as counsel can 
be heard, at the court house at Lyndon. N. F., Sher\f.** Held, That said 
notice is sufficient. San ford v. Frankhouser, 24-98. 

(4401) § 586. Informer ; Costs. If any informer, under a 
penal statute, to whom the penalty, or any part thereof, if re- 
covered, is given, shall dismiss his suit or prosecution, or fail 
in the same, he shall pay all costs accruing on sach suit or 
prosecution, unless he be an officer, whose duty it is to com- 
mence the same. 

r4402) §587. Defendant Recover; Disclaimer. Where 
defendants disclaim having any title or interest in land or other 
property, the subject-matter of the action, they shall recover 
their costs, unless for special reasons the court decide other- 
wise. 

This section applies to cases where there is a full disclaimer. With- 
ford V. Horn, 18-457. 

By a disclaimer the defendant does not prevent the plaintiff from ob- 
taining (he relief prayed for, but saves himself from all costs. K. P. Rly. 
Co. V. McBratney, 12-13. 

Defendant should recover costs on disclaimer, unless for special reasons 
the court decide otherwise. K. P. Rly. Co* v. McBratney, 10-415. 

(4403) §588. Costs Taxed and Paid; Discretion. Unless 
otherwise provided by statute, the costs of motions, continu- 
ances, amendments and the like, shall be taxed and paid as the 
court, in its discretion, may direct. 

New trial on ground of accident, new evidence, or on any ground that 
concedes adversary without fault; costs should be paid as a condition of 
granting it; but when new trial is claimed solely on error of court or jury 
or misconduct of adversary, costs should rarely be taxed against moving 
party. N. C. C. M. & S. Co. v. Eakins, 23-317. 

It is seldom, if ever, wrong to tax the costs of the term against the party 
whose fault necessitates the continuance. (11-74; 17-325; 19-204.) Hack- 
ett V. Turner. 19-529. 

The word expenses (§16, Comp. Laws 1862, p. 740) includes fees of offi- 
cers not fixed by law, but does not include attorney's fees. Swarteel v. 
Rogers, 2-381. 

(4404) §589. Defendant to Pay Costs. Where it is not 
otherwise provided by this and other statutes, costs shall be al- 
lowed of course to the plaintiff, upon a judgment in his favor, 
in actions for the recovery of money only, or for the recovery 
of specific real or personal property. 
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Where an action is commenced before a justice of the peace, and the de- 
fendant oflters in writing to allow judgment to be taken against him for a 
sum less than the amount afterward recovered, and does not make any ten- 
der to the plaintiff, does not allege any tender of money in his answer, and 
does not deposit any money in court, the plaintiff is entitled to costs as of 
course, upon the judgment in his fevor. King v. Harrison, 32-215. 

The plaintiff recovered judgment for part of the property claimed, an<I 
tinder this section was entitled to his costs. Reicheneker v. Henry, 31-29. 

In action of ^ectment, plaintiff had void tax deed, and lien was allowed 
for taxes. Held, That he should pay all costs in the ejectment suit, and that 
defendant should pay costs in prosecution oi cross-petitlon to remove cloud 
on his title. Finneran v. CJoursey, 31-408. 

Suppose an action on a note, in which the plaintiff asks and obtains «t 
Jndgment for money only, and in which, despite the statute, the cornt ren- 
ders judgment against him and in favor of the defendant for<jo8t8; notwith- 
standing the obvious error in sudi judgment, it is not a nullity. Mariner v. 
Mackey, 25-671. 

Replevin; property delivered to plaintiff, and judgment part for each, and 
each party pay his own costs ; latter not reversed, no showing being made 
as to amount each paid. Dresher v. Corson, 23-313. 

The defendant files set-off, and referee finds for him; judgment, (265, and 
court modifies it to |130, and taxes all costs in fiEtvor of defendant; not error. 
Perley v. Taylor, 21-716. 

In an action for the recovery of specific personal property, costs are 
Allowed, of coarse, to the successful party. Whitford v. Horn, 18-457. 

(4405) §690. Plaintiff to Pay Costs. Costs shall be 
allowed of course to any defendant, upon a judgment in his 
favor, in the actions mentioned in the last section. 

The plaintiff shonld pay all the costs which accrued in the prosecution 
of or the defense against the plaintiff's cause of action for the recovery of 
the property, and the defendant should, in the discretion of the court, pay 
all costs which accrued in the prosecution of or the defense against their 
cause of action to remove the cloud from their title. ( Plaintiff in eject- 
ment had a void tax deed, and defendant sought to quiet title.) Finneran 
V. Coursey, 31^10. 

The defendant files a set-off, and referee finds for him; judgment for 
$265, and court modifies it to $130, and taxes all costs in favor of defend- 
Mt; not error. Perley v. Taylor, 21-716. 

Replevin ; property delivered to plaintiff, and judgment part for each, and 
«ach party pay his own costs; latter not reversed, no showing heing made 
«s to amount each paid. Dresher v. Corson, 23-313. 

(4406) §691. Costs Divided. In other actions, the court 
may award and tax costs, and apportion the same between the 
parties on the same or adverse sides, as in its discretion it may 
think right and equitable. 
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Plaintiff in ejectment bad a void tax deed, and defendant sought to 
quiet title; plaintiff required to pay all costs against his cause of action, 
and defendant, in discretion of court, should pay all costs which accrued 
in prosecution or defense of his cause of action. Finneran v. Coursey, 
31-410. 

In civil actions other than for the recovery of money only, and for the 
recovery of specific real or personal property only, the district court may 
tax the costs to such parties to the action, and in such proportion as in its 
discretion it may think right and equitable. City of Emporia v. Whittle- 
sey, 20-17. 

Where none of the testimony before a referee is preserved in the record, 
it is impossible for this court to say that there was any error in the modi- 
fication by the district court of the report of the referee, as to the question 
of costs, in a case where the taxation of costs is a matter of discretion. 
Hottenstein v. Conrad, 9-442. 

(4407) §692. Costs; Several Parties. Where several ac- 
tions are brought on one bill of exchange, promissory note or 
other obligation, or instrument in writing, against several par- 
ties who might have been joined as defendants in the same 
action, as allowed by section thirty-nine, no costs shall be re- 
covered by the plaintiff in more than one of such actions, if 
the parties proceeded against in the other action were, at the 
commencement of the previous action, openly within the state. 

(4408) §593. Summoiis; Sheriff's Fees. When a sum- 
mons is issued to another county than that in which the action 
or proceeding is pending, it may be returned by mail, and the 
sheriff shall be entitled to the same fees as if the summons 
had issued in the county of which he is sheriff. 

(4409 ) § 593(X. Clerks to Tax Costs. The several clerks 
of the district court shall tax the costs in each case, and insert 
the same in their respective judgments, subject to retaxation 
by the court, on motion of any person interested. [L. 1871, 
ch. 115, §1 (§16 of ch. 87, L. 1870, as amended); took effect 
March 16, 1871.] 

The decision of the motion to retax costs was an order affecting a sub- 
stantial right, made upon a summary application in an action after judg- 
ment, and therefore a final order, and subject to review in this court. 
Commissioners v. Mcintosh, 30-236. 

The title of a stranger, purchaser on execution sale, will not be defeated 
by the mere fact that the journal entry of the judgment fails to state the 
amount of costs taxed. Merwin v. Hawker, 31-227.* 

Judgment for costs, | . When they are taxed, if improperly done, the 

matter should be corrected on motion. Linton v. Housh, 4-542. 

(4410) §693&. Repeal. Said original section fifteen, and 
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sections sixteen, seventeen, eighteen, nineteen and twenty of 
this* act, to which this is amendatory, are hereby repealed. 
[L.1871, ch.ll5, §1 (§15 of ch. 87, L. 1870, as amended)^ 
took effect March 16, 1871.] 

• Laws 1870, ch. 91, 



ACTIONS AND PROCEEDINGS IN PARTICULAR 

CASES. 

Akhcle 24— actions CONCERNING REAL PROPERTY. 
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599. Partjr may demand another 

tnal, when. 

600. No fhrther trial unless for cause 

shown, or on reversal of judg- 
ment. 
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594. The parties. 

595. The petition. 

596. The answer. 

597. Petition by tenant in common, 

against co-tenant 

598. Recovery, where right termi- 

nates di)ring pendency of 
action. 

(4411) §594. Parties; Action to auiet Title. An action 
may be brought by any person in possession, by himself or 
tenant, of real property, against any person who claims an 
estate, or interest therein, adverse to him, for the purpose of 
determining such adverse estate or interest. 

If the premises were a homestead, the separate deed of the plaintiff, even 
if lawfully obtained, did not divest him of title, nor estop him fix>m alleging 
the deed to be a nullity; and being the owner of the premises and in the 
possession thereof, he was entitled, under i 594 of the code, to bring his 
action against the defendant without making his wife a party plaintiff. 
Davies v. Cole, 2&-261. 

The plaintiff is not proceeding under { 594 of the code, but is seeking a 
character of relief formerly given in courts of chancery, and has set forth 
such a state of facts in his petition as under the rules of equity practice 
would entitle him to relief. Therefore, to succeed, it is not necessary for him 
to have alleged or shown that he was in the actual possession of the real 
estate. (16-515.) Keith v. Keith, 26-41. 

Under {594 of the civil code, the plaintiff must have actual possession of 
the property, by himself or tenant, or he cannot maintain the action. Pierce 
V. Thompson, 26-714. 

She being in the actual possession of the property, and claiming title 
thereto, has the right to have her title quieted, provided she has a right to 
the title, under any rule or rules of law or equity. Leonard v. Wills, 24-237. 

Defendants in error were required, under 'i 594 of the code, to show title 
and actual possession, which they did, and then supplemented this with 
proof that the plaintiff in error claimed an interest or estate in the land 
adverse to them. This proof was furnished by the introduction of the quit- 
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<5laim deed, but no rule of law or equity binds a party offering in evidence 
such adverse claim, by the recitals thereof, or by the recitals of the deed 
upon which the claim is founded. Douglass v. Huhn, 24-770. 

The plaintiff must allege and prove an actual possession by himself or 
tenant. An action may be maintained by the holder of the legal title, when 
not in possession, if the land is vacant ( 5-24.) Douglass v. Nuzum, 16-518. 

Petition under { 594 held good in this case against any collateral attack. 
Entreken v. Howard, 16-553. 

In an action to quiet the title, under a general denial bv the defendant 
and a plea of specific title, it is not error to admit evidence showing that 
plaintiff is not the owner, whether specifically set up in the answer or not. 
Morrill v. Douglas, 14-293. 

Party in peaceable possession of real estate, claiming title therein, may 
quiet his title and possession against any adverse claimabl whose title is 
weaker than his. Giltenan v. Lemert, 13-481. 

Party having lawful and actual possession^ has a right to have any Ad- 
verse interest determined. Giles v. Ortman, 11-66. 

An action to quiet title may be brought by the holder of the legal title 
when he is not in possession, if the real estate for which he holds the title 
is vacant. (5-24.) O'Brien v. Creitz, 10-203. 

Sec. 599, authorizing a new trial as a matter of course, only applies to 
fluit of ejectment, and does not apply to ? 594. Northrup v. Romary, 6-240. 

A person in actual possession may maintain suit to quiet title of real es- 
tate against any person claiming to have adverse interest therein. Bren- 
ner V. Bigelow, 8-496. 

The plaintiff must be shown to be in actual possession, either by himself 
or by tenant, ( 8-496, 11-65,) but the holder of the legal title not in pos- 
session may bring suit if the land is vacant. Eaton v. Giles, 5-24. 

(4412) §595. Petition; Action for Recovery of Real 
Property. In an action for the recovery of real property, 
it shall be sufficient if the plaintiff state, in his petition, that 
he has a legal or equitable estate therein, and is entitled to the 
possession thereof, describing the same, as required by section 
one hundred and twenty-seven, and that the defendant unlaw- 
fully keeps him out of the possession. It shall not be neces- 
sary to state how the plaintiff's estate or ownership is derived. 

Ejectment is a more appropriate remedy than forcible detainer, when 
party has been in possession over two years with color of title. Alderman 
V. Boeken, 25-661. 

Section 599 is intended to apply to actions brought under the prior { 595. 
Hall V. Sanders, 25-549. 

The only action that could be brought for the recovery of real property, 
would be an action in the nature of ejectment^ such as is provided for by 
{ 595. McCardell v. McNay, 17-435. 

In ejectment, the real party in interest must sue in his own name. Crow- 
♦U V. Ward, 16-61. 
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Any kind of estate in land, legal or equitable^ ia vufl^iant to enable a 
plaintiff to recover in an action in the nature of ejectment, under 2 596, as 
against a party who had no interest in the property. Simpson v. Boring^ 16- 
251. 

In a petition in ejectment, it is unnecessary to state how the plaintiff^s 
estate or ownership is derived. It is auflOicient to aUege that he has a l^;al 
or equitable estate, Aa equitable title is sufficient K. P. Bly. v. McBratney,. 

i2-ia 

In action of C!)ect<n^it» the defendant clawing under a tax deed, the pe- 
tition need not %W a tender before suit brought, of the taxes, interest and 
costs paid by defendant. The requisites of a petition in ejectment are pre- 
scribed by statute, {505, at4 it need not contain any additional averments 
when the action m for the r^coYe? y oi the possession only. The ihot of ten- 
der DMy be pToveA under sueh s, petilion.^ If no tender waa nyuie, d^nd- 
wX oaay pleed ooaissioin, vk alwWsinent SheUoa y. X>unA» 6-128. 

Petition held sH^cieol in this eaw^ bemuse it oonfionDed to tb^e statutew 
Fennocl^ v. Monroe^ 5-538* 

(4413) § 596. AMwer. It shall be sufficient, in such action^ 
if the defendant, in his answer, deny, generally, the title aJU 
leged in the petition, or that he withholds the possesaiou, as the 
case may be ; but if he deny the title of the plaintiff, possession, 
by the defendant, shall be taken as admitted. Where he doa* 
not defend for the whole premises, the answer shall describe 
the particular part {ox which defence is made. 

In ejectment, mndev a general denial, the defendant has a right to show, 
by any legal evidence that he may have, that he is the owner of the prop- 
erty in controversy. (10-364.) Hall v. Dodge, 18»279. 

When the oonit instructs the j«ry correctly, it does not commit error suf- 
ficient for reversal, even if it misconstrues one of the pleadings in giving 
such instruction. Stark t. Willetts, 8-208. 

(4414) §697* By Tenant. In an action, by a tenant in 
common of real property, against a co-tenant, the plaintiff 
must, in addition to what is recjuired in section five hundred 
and ninety-five, state, in his petition, that the defendant either 
denied the plaintifi''s right, or did some act amounting to such 
denial. 

(4415 ) § 598. Recovery. In an action for the recovery of 
real property, where the plaintiff' shows a right to recover at 
the time the action was commenced, but it appears that his 
right has terminated during the pendency of the action, the 
verdict and judgment must be according to the fact, and the 
plaintiff may recover for withholding the property. 

(4416) §699. Another Trial. In an action for the recov- 
ery of real property, the party against whom judgment is ren- 



^54 REAL PROPERTY. §599. 

dered may, at any time during the term at which the judgment 
is rendered, demand another trial, by notice on the journal, 
and thereupon the judgment shall be vacated, and the action 
shall stand for trial at the next term. 

In cases decided by the supreme court, brought on error, when the facts 
are found by the trial court, amd a mandate is sent to that court directing it 
to render judgment upon the findings for defendant below, the case is not 
to be retried by the district court upon the old facts, nor upon facts which 
ought to have been and might have been presented upon the triaL Duffitt 
V. Crozier, 30-150. 

Section not passed upon. City of Topeka v. Russam, 30-556. 

The action brought was an equitable one, and the answer setting up a 
counter-claim in ejectment did not alter the case. The action brought was 
not one for the recovery of real property, and the counter-claim was not, 
within the letter of the statute, an action for the recovery of real property; 
hence L. was not entitled to a jury trial, or a second trial. Lark in v. Wil- 
son, 28-514. 

The trial court having treated the original petition and the pleadings 
thereunder as constituting no cause of action, and the plaintiff having ac- 
cepted by his subsequent conduct the ruling of the court to be correct, and 
the parties thereafter having filed a new petition and a new answer, the 
trial had thereon, at the September term of the court, must be regarded as 
the first trial, and therefore defendant had the right to demand another 
trial, by notice on the journal, and the court did not err in vacating said 
judgment and in setting the action for trial at the following January term. 
Beck man v. Richardson, 28-662. 

In regard to the claim^or another trial, under J 599, the amended peti- 
tion and pleadings so changed the character of the original action, that 
i 599 was not applicable. Keith v. Keith, 26-41. 

Where a plaintiff thus joins an action in the nature of ejectment to his 
equitable action to correct a deed, we do not think, as a matter of right, he 
comes within the provisions of i 599 of the code. He therefore cannot de- 
mand, as a matter of right, another trial. ( 26-26.) Rogers v. Clemmans, 
26-528. 

Within the meaning of "another trial," under the statute, we do not 
think such second trial is authorized as a matter of right and without any 
showing, where the judgment is by default, and an assessment of damages 
only is had. Hall v. Sanders, 25-549. 

A motion for a second " new trial" in ejectment, is governed by the same 
rules which govern applications for new trials in other actions ; and there- 
fore, a motion for such second new trial should be made "upon written 
grounds filed at the time of making the motion." Clayton v. School Dist., 
20-256. 

This section does not apply in action by one in possession of real prop- 
erty against another claiming an adverse interest therein, for the determi- 
nation thereof Main V. Payne, 17-610. 
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When after a judgment in an action of ejectment the defeated party files 
his motion for a new trial, under { 306, which was properly overruled, it is 
too late for him to make his demand for the first time in the supreme court, 
under { 599, for a second trial. Anderson v. Kent, 14-208. 

Action for specific performance, and to quiet title ; party not entitled, as 
a matter of right, to second trial. Blackford v. Loveridge, 10-102. 

(Code 1859, 1 574.) Right to second trial as a matter of course does not 
apply to suit to quiet title nor to an action for partition. Swartzel v. Rog- 
ers, 3-375. 

(4417) §600. Ko Further Trial. No further trial can be 
had in such action, unless, for good cause shown, a new trial 
be granted, or the judgment be reversed, as in other actions. 

Motions for a second new trial in actions of ejectment, are governed by 
the same rules which govern applications for new trials in other actions. 
Clayton v. School Dist., 20-262. 
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SEC. 

601. In what cases occupying claim- 

ants of land shall not be 
evicted until paid for un- 
provements, etc. 

602. Persons occupying under tax 

title shall not be evicted un- 
til paid for improvements. 

603. Entry on journal, of claim for 

improvements; jury to be 
drawn. 

604. Duty of jury. 

605. Talesman may be summoned. 

606. Return of jury; court may set 

aside and order new valua- 
tion. 

607. Judgment and execution in fa- 

vor of plaintiff; action for 
mesne profits barred. 

608. Adverse claimant may tender 

deed, or pay the sum assessed 
against him by the jury. 



609. Writ of possession shall issue 
upon payment of sum re- 
ported in favor of occupying 
claimant. 

610. If occupying claimant refuse to 
pay value of land without 
improvements, writ of pos- 
sesHion may issue. 

611. Occupying claimant not to be 
evicted, unless, etc. ; occupant 
may obtain decree for title, 
when. 

612. Plaintiff entitled to execution, 
when. 

613. When land sold by executor, 
administrator, etc., is after- 
wards recovered by person 
originally liable, plaintiff not 
entitled to possession until 
purchase money refunded, 
etc. 

(4418) §601. Pay for Improvements. In all cases any 
occupying claimant being in quiet possession of any lands or 
tenements for which sucn person can show a plain and con- 
nected title in law or equity, derived from the records of some 
public office, or being in quiet possession of and holding the 
same by deed, devise, descent, contract, bond, or agreement 
from and under any person claiming title as aforesaid derived 
from the records of some public office, or by deed duly au- 
thenticated and recorded, or being in quiet possession of and 
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holding the same under sale on execution or order of sale 
against any person claiming title as aforesaid, derived from the 
records of some public of&ce, or by deed, duly authenticated 
and recorded; or being in possession of and holding any land 
under any sale for taxes authorized by the laws of this state, or 
the laws of the territory of Kansas; or any person or persons 
who have made a bona fide settlement and improvement which 
he, she or they still occupy upon any of the Indian lands 
lying in this state, or any lands held in trust for the benefit of 
any Indian tribe at the date of such settlemwt, or which may 
have heretofore been Indian lands^ and which were vacant aad 
unoccupied at the date of such settlement, and where the reo* 
ords of the county show no title or claim of any person or 
persons to said lands at the time of such settlement; or any 
person in quiet possession of any land claiming title thereto,, 
and holding the same under a sale and conveyance made by 
executors, administrators, or guardians, or by any other person 
or persons in pursuance of any order of court or decree in 
chancery where lands are or have been directed to be sold and 
the purchasers thereof have obtained title to and possession of 
the same without any firaud or collusioQ on his, her or their 
part, shall not be evicted or thrown out of possession by any 
person or persons who shall set up and i)rove an adverse and 
better title to said lands until said occupying claimant, his, her 
or their heirs, shall be paid the fall value of all lasting and 
valuable improvements made on said lands by such occupying 
claimant, or by the person or persons under whom he, she or 
they may hold the same previous to receiving actual notice by 
the commencement of suit on such adverse claim by which 
eviction may be effected. [L. 1873, ch 102, §1 (§601, as 
amended); took effect March 20, 1873.] 

The oocupying-claimant law, as it now exists, was passed by the legisla- 
ture in 1868, except that JJ 601 and 608 of such law were amended in 1873. 
Held, That said ?? 601 and 608 have the force and effect to so modify the 
other sections of the occupying-claimant law that the occupying claimant 
who has made lasting and valuable improvements on the land, and who is 
entitled to the benefit of the occupying-claimant law, will never forfeit his 
right to the improvements, or else to compensation therefor; and no writ of 
eviction can ever be issued against him to dispossess him, until he lias been 
paid the full amount of the assessed value of his improvements; but said 
II 601 and 608 do not so modify or change the occupying-claimant law as to 
take away the right of the successful claimant, who has been adjudged to 
be the owner of the land, to elect to take the value of the land insteml of 
the land itself; and under the occupying-claimant law, as it now exists, it is. 
the duly of the court to i>ennit ^luh successful claimant and owner ta 
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elect to take the value of the land, instead of the land itself, if the owner 
so chooses, and to fix some reasonable time within which the occupying 
claimant shall pay to the owner the value of the land as assessed by the 
jury. Stephens v. Ballou, 27-595. 

Party holding land by bond, from any person claiming title by deed, 
duly authenticated and recorded, is entitled to benefits by this law. 
Where there is duly recorded a regular succession of conveyances, which 
appear upon their face in proper form and valid, from the original vendee 
of the government, but no title has actually passed, by reason of personal 
disability to convey in some grantor, the party in quiet possession, and 
claiming by such chain of title, is entitled, under the first clause of { (501, to 
the benefits of the act. While it may be doubted whether an Indian 
owner of land, held under treaty stipulation, can be compelled to pay for 
improvements, yet his grantee may. Krause v. Means, 12-335. 

Reasonable notice must be given adverse party, or his attorney, in pro* 
. ceedingB to value improvements; but this may be waived. North v. Moore, 
8-143. 

Where an occupying claimant held under a purchase at a sale under an 
order of sale, and also held under a certificate and deed of sale for taxes, 
and where plaintiff^ below brought one action to set aside the sale under 
the order, another to set aside the tax deed and certificate, and a third to 
recover title, in all three of which actions they recovered, and where the 
defendants below claimed their improvements under said act for the re- 
lief of occupying claimants: Heldj That the case as it stood in court was as 
though but one suit had been brought in the court below. 

Being in possession of and holding land under any sale for taxes author- 
ized by law, entitles the occupant to the benefit of this act, if his possession 
has been obtained without fraud or collusion, and this must be affirma- 
tively shown to defeat the claim. Holding under a certificate of sale, with- 
out a tax deed, is sufficient. 

The spirit of the law is, that the person receiving the benefits of im- 
provements honestly made on lands shall make compensation; and this 
act should be liberally construed. 

Where the claimant held under a certificate of sale for taxes in which . 
the description was vague, but at the tin^e of the commencement of the 
action held under a tax deed, with ample description, obtained after the 
improvements made, it was sufficient to entitle him to the provisions of 
the law. A claim of an occupying claimant for the value of his improve- 
ments, first introduced by supplemental answer, is made in time. Stebbins 
V. Guthrie, 4-353. 

On March 6, 1873, the occupying-claimant act was so amended as to vir- 
tually repeal the proviso above quoted. In other respects, the occupying- 
claimant act, so far as it applies to this case, remains the same. The 
defendant claims the benefit of the occupying-claimant act as it now ex- 
ists, claiming that the proviso above quoted has no application to his case. 
♦ * * In the contract itself it was stipulated in substance that time should 
be of the essence of the contract; that any failure in infill jj^^^plfiniinlii 
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should render the contract utterly null and void ; that by such failure the 
party holding under the contract should forfeit to the other party all im- 
provements made on the premises and all right to compensation there- 
for; and that he should cease to have any interest therein. We do not 
think that a party holding under such a contract, and forfeiting his rights 
under it, by failing to perform its stipulations, can obtain relief under the 
occupy ing-claimant act. Boeken v. Alderman, 26-746. 

It would not be in consonance with either justice or equity to allow a 
party who had procured an erroneous judgment, and had obtained the 
property thereunder, to retain the fruits of the judgment after it had been 
reversed by this court; but when a party has in good faith taken possession 
of land upon an erroneous judgment, under the circumstances of this case, 
and made lasting improvements thereon, such possession ought to be a suf- 
ficient justification for his recovery as an occupying claimant, because such 
improvements add to the value of the real estate. ( 22-671.) Stephens v. 
Ballon, 25-621. 

No interest less than an apparent title would be sufiScient, and this ap- 
parent title must be manifest from a consideration of the whole of the rec- 
ords of the public ofiice to which the occupying claimant refers, so far as 
such records apply to the case. C. B. U. P. R. R. v. Hardenbrook, 21-440. 

Pottawatomie Indian not compelled to pay for improvements under the 
occupying-claimant act. Maynes v. Veale, 20-389. ^ 

The act of March 6, 1873, amendatory to U 601 and 608, of ch. 80, Gen. 
Stat., is constitutional and valid, so far as providing that no writ or process 
for the eviction of a claimant entitled thereunder to the valuation of his 
lasting and valuable improvements, shall be issued until the assessment of 
the valuation of the improvements is paid. In substance, it only requires 
that the value of the improvements shall be paid, as a condition precedent 
to the entry and possession of the owner, and does not give the occupying 
claimant the option to keep the land. Claypoole v. King, 21-602. 

Up to March 26, 1874, there was no law authorizing any person evicted 
from Indian lands, or from any other lands, to recover from the successful 
party the amount of the purchase-money which such unsuccessful party 
had paid. Lemert v. Barnes, 18-15. 

Party in possession under tax deed of 1864; sale certificate of 1862 issued 
to a county, and assigned in 1864 to the holder of the tax deed by the 
county treasurer, who had no authority at that time to assign the same; 
though the tax deed is void on its face, yet the holder thereof is entitled 
to occupying-claimant act Smith v. Smith, 15-291. 

A quit-claim deed from a trespasser can by no ingenuity of construction 
be called **a plain and connected title, in law or equity." Jay v. Granby 
Mining Co., 15-173. 

(4419) §602. Under Tax Title, The title by which the 
successful claimant succeeds against the occupying claimant, 
in all cases of lands sold for taxes, by virtue of any of the 
laws of this state or of the territory of Kansas, shall be con- 
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sidered an adverse and better title, under the provisions of this 
article, whether it be the title under which the taxes were due, 
and for which said land was sold, or any other title or claim 
whatever; and the occupying claimant holding possession of 
land sold for taxes, as aforesaid, having the deea of a collector 
of taxes or county clerk for such sale for taxes, or a certificate 
of sale of said land from a collector of taxes or a county treas- 
urer, or shall claim under the person or persons who hold such 
deed or certificate, or any other title or claim whatever, shall 
be considered as having suflicient title to said land to demand 
the value of improvements under the provisions of this article. 

Up to March 26, 1874, there was no law authorizing any person evicted 
from Indian lands, or from any other lands, to recover from the succesefril 
party the amount of the purchase-money which such unsuccessful party 
had paid. Lemert v. Barnes, 18-15. 

Party in possession under tax deed of 1864; sale certificate of 1862 issued 
to a county, and assigned in 1864 to the holder of the tax deed by the county 
treasurer, who had no authority at that time to assign the same ; though the 
tax deed is void on its face, yet the holder thereof is entitled to occupying- 
€laimant act. Smith v. Smith, 15-291. 

(4420) §603. Claim for; Jury. The court rendering judg- 
ment in any case provided for by this act [article], against the 
occupying claimant, shall, at the request oi either party, cause 
a journal entry thereof to be made; and the sheriff and clerk 
of the court, when thereafter required by either party, shall 
meet and draw from the box a jury of twelve men, of the 
jurymen returned to serve as such for the proper county, in 
the same manner as the sheriff and county clerk are required 
by law to draw a jury in other cases; and immediately there- 
upon, the clerk shall issue an order to the sheriff, under the 
seal of the court, setting forth the name of the jury, and the 
duty to be performed under this article. 

The law certainly does not contemplate that any party litigating the 
question of ownership to land shall set forth in his pleadings that he ex- 
pects to claim the benefit of the occupy ing-claimant act, and thereby con- 
fess the hopelessness of his cause. It is only when a party is defeated, 
when his antagonist has set up and proved an adverse and better title, that 
he should make his application; and even then no formal or written 
application is required. Section 603 of the code provides how the occupy- 
ing claimant shall make his application. Lemert v. Barnes, 18-13. 

Where a party in an action of ejectment elects, after the verdict is ren- 
dered, to institute proceedings under the occupy ing-claimant law, and de- 
mands a jury for that purpose, he is estopped from instituting proceedings 
in error to reverse the judgment rendered in such action ; and this, although 
the judgment had not yet been rendered when the election and demand 
were made. Bradley v. Ropers, 33-120. 
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(4421) §604. Duty of Jury. The jury drawn and named 
in said order shall immediately, on being notified by the sher- 
iff, proceed to view the premises in question, and then and 
there, on oath or affirmation, to be administered by any com- 
petent authority, assess the value of all lasting and valuable 
improvements made, as aforesaid, on the lands in question, 
previous to the party receiving actual notice, as aforesaid, of 
such adverse claim; and shall also assess the damages, if any, 
which said land may have sustained by waste, together with 
the net annual value of the rents and profits which the occu- 
pying claimant may have received from the same, after having 
received notice of the plaintiff's title, by service of a summons, 
and deduct the amount thereof from the estimated value of 
such lasting and valuable improvements; and said jury shall 
also assess the value of the land in question, at the time of 
rendering judgment as aforesaid, without the improvements 
made thereon, or damages sustained by waste, as aforesaid. 

(4422) §605. Talesmen. In case any one or more of the 
jury named in said order shall be absent from the county, of 
kin to either party, or, from anv other cause, disqualified or 
unable to serve upon such jury, the sheriff shall have power to 
summon talesmen, as in other cases, who shall be qualified and 
serve on such jury in the same manner as if originally drawn 
and named in said order. 

(4423) §606. Eetum; New Valuation. The jury shall 
sign ana seal their respective assessments and valuations afore- 
said, and deposit the same with the clerk of the court by whom 
they were appointed, before the first day of the next term of 
said court after said order is made; and if either party shall 
think himself or herself aggrieved by any such assessment or 
valuation aforesaid, he or she may apply to the court, at the 
term to which the proceedings are returned, and said court 
may, upon good cause shown, set aside such assessment or val- 
uation, and order a new valuation, and appoint another jury, as 
hereinbefore provided, who shall proceed in the same manner 
as hereinbefore directed. 



The return of a jury, under the occupying-claimant law, of the 
ments and valuations made by such jury, is not subject to alterations or 
changes to be made by either of the parties, or by the jury, or by both to- 
gether, after Fuch return has been signed by the jury and deposited with the 
clerk of the district court. Bradley v. Rogers, 33-121. 

(4424) §607. Judgment and Execution. If the jurors 
shall report a sum in tavor of the plaintiff or plaintiffs in said 
action, for the recovery of real property on the assessment and 
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valuation of the valuable and lasting improvements, and the 
assessment of damages for waste, and the net annual value of 
the rents and profits, the court shall render a judgment there- 
for without pleadings, and issue execution thereon as in other 
cases; or if no excess be reported in favor of said plaintift' or 
plaintiffs, then, and in either case, the said plaintiff or plaintiffs 
shall be thereby barred from having or maintaining any action 
for mesne profits. 

(4425 ) § 608. Judgment for Claimant. That if the jurors 
impanneled under the provisions of such act shall report a sum 
under the provisions of the same in favor of the occupying 
claimant or claimants, or the assessment of the valuation of 
the valuable and lasting improvements, deducting the damages 
to said land, as is provided in said act, the court shall render 
judgment in favor of the said occupving claimant or claimants 
for the sum or sums so assessed by the said jurors as aforesaid, 
and no writ or process for the eviction of the said claimant or 
claimants shall oe issued until the said judgment shall be paid. 
[L.1873, ch.l02, §2 (§608, as amended); took effect March 
20, 1873.] 

An Indian, owner of land held under treaty stipulations, which provide 
that the land shall be exempt from levy, taxation or sale, and shall be alien- 
able in fee, or leased or otherwise disposed of, only to the United Statei», or 
to persons then being members of the Pottawatomie tribe and of Indian 
blood, with the permission of the president, and under such regulations as 
the secretary of the interior shall direct, cannot be compelled to pay for im- 
provements on the premises under the occupying-claimant act. Maynes v. 
Veale, 20-374. 

(4426) §609. Writ of Possession. If the successful claim- 
ant, his heirs, or the guardian of such heirs, they being minors, 
shall elect to pay, and do pay to, the occupying claimant, the 
sum so reported in his favor by the jurors, within such reason- 
able time as the court may have allowed for the payment 
thereof, then a writ of possession shall issue in favor of said 
successful claimant, his heirs, or the guardians of such heirs. 

(4427) §610. If Claimant Befuse to Pay. If the suc- 
cessful claimant, his heirs, or the guardians of said heirs, they 
being minors, shall elect to receive the value without improve- 
ments so as aforesaid assessed, to be paid by the occupying 
claimant within such reasonable time as the court may allow, 
and shall tender a general warranty deed of the land in ques- 
tion, conveying such adverse or better title within said time 
allowed by the court for the payment of the money in this sec 
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tion mentioned, and the occupying claimant shall refuse or 
neglect to pay said money (the value of the land without the 
improvements) to the successfiil claimant, his heirs or their 
guardians, within the time limited as aforesaid, then a writ of 
possession shall he issued in favor of said successful claimant^ 
his heirs or their guardians. 

(4428 ) § 611. Wot Evicted, Unless, etc. ; Decree. The oc- 

cupying claimant or his heirs shall in no case be evicted from 
the possession of such land, unless, as is provided in the two 
preceding sections, where an application is made for the value 
of improvements under this law; and in all cases, where the oc- 
cupving claimant or claimants, or his or their heirs, shall have 
paid into court the value of the lands in question, without im- 
provements, within the time allowed by the court (when an 
election has been made by the successful claimant or claimants, 
his or their heirs or guardians as aforesaid, to surrender any 
tract of land under the provisions of this act), such occupant 
or his heirs may, at any time after such payment shall have 
been made, file his, her or their petition in the court where 
such judgment of eviction was obtained, and obtain a decree 
for the title of such land, if the same has not been previously 
conveyed to such occupant as aforesaid. 

(4429) §612. Executipn, etc, The plaintiff shall be enti- 
tled to an execution for the possession of his property, in ac- 
cordance with the provisions of this article, but not otherwise. 

(4430) §613. Land Sold by Executor, etc. Whenever 
any lana, sold by an executor, administrator, guardian, sheriff 
or commissioner of court, is afterwards recovered in the proper 
action by any person originally liable, or in whose hands the 
land would be liable to pay the demand or judgment for which, 
or for whose benefit the land was sold, or any one claiming 
under such person, the plaintiff shall not be entitled to the pos- 
session of the land until he has refunded the purchase-money, 
with interest, deducting tlierefrom the value of the use, rents 
and profits, and injury done by waste and cultivation, to be 
assessed under the provisions of this article. 

This section and i 136, ch. 107, Gen. Stat., may operate retrospectively 
without impairing contracts or disturbing vested rights, or assuming judicial 
power, as they simply provide for the reinstatement and payment of certain 
valid liens on real estate, by the. persons who paid them in good faith, and 
who are equitably entitled to have the money refunded. Claypoole v. King^ 
21-602. 
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aent shall be rendered, 



625. If partition cannot be made, 
party may take property at 
the appraisement. 

Property shall be aold, in what 
case. 

Return of sheriff: he shall exe- 
cute a deed, when. 

628. Costs and fees, how paid. 

629. Power of court to make orders. 



626. 
627. 



614. Petition. 

615. Facts to be set forth. 

616. Who may be made parties. 

617. Answer must state what. 

618. Order of court. 

619. Commissioners to be appointed 

to make partition. 

620. Court may direct allotments. 

621. Oath of commissioners. 

622. Partition, how made; commis- 

sioners to make report. 

623. Report may be set aside, when. 

(4431) § 614. FetitioiL When the object of the action is to 
effect a partition of real property, the petition must describe 
the property and the respective interests of the owners thereof, 
if known. 

Whether a party having the legal title to an undivided portion of a tract 
of land, but actually disseized by the party holding the title to the remain- 
ing interest, must recover possession before he can proceed under the statute 
of 1868 for partition, is a question suggested but not decided. Squires v. 
Clark, 17-84. 

(4432) §615. Unknown Shares or Owners. If the num- 
ber of shares or interests is known, but the owners thereof are 
unknown, or if there are, or are supposed to be, any interests 
which are unknown, contingent or doubtful, these facts must 
be set forth in the petition with reasonable certainty. 

(4433) §616. Parties. Creditors having a specific or gen- 
eral lien upon all or any portion of the property, may be made 
parties. 

Action for ejectment, rents and profits and partition may be united. 
Scarborough v. Smith, 18-405. 

(4434) §617. Answer. The answers of the defendants 
must state, among other things, the amount and nature of 
their respective interests. They may also deny the interests 
of any of the plaintiffs, or any of the defendants. 

(4435) §618. Order; Partition. After the interests of all 
the parties shall have been ascertained, the court shall make 
an order specifying the interests of the respective parties, and 
directing partition to be made accordingly. 

(4436) §619. Commissioners. Upon making such order, 
the court shall appoint three commissioners to make partition 
into the requisite number of shares. 

(4437) §620. Allotments. For good and suflBcient rea- 
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sons appearing to the court, the commissioners may be directed 
to allot particular portions to any one of the parties. 

(4438) §621. Oath. Before entering upon their duties, 
such commissioners shall take and subscribe an oath that 
they will perform their duties faithfully and impartially, to 
the best of their ability. 

(4439) §622. Beport. The commissioners shall make par- 
tition of the property among the parties according to their 
respective interests, if such partition can be made without 
manifest injury. But if such partition cannot be made, the 
commissioners shall make a valuation and appraisement of 
the property. They shall make a report of their proceedings 
to the court, forthwith. 

(4440) § 628. Setting Aside Beport Any party may file 
exceptions to the report of the commissioners, and the court 
may, for good cause, set aside such report, and appoint other 
commissioners, or refer the matter back to the same commis- 
sioners. 

(4441) §624. Judgment. If partition be made by the 
commissioners, and no exceptions are filed to their report, the 
court shall render judgment that such petition be and remain 
firm and eflfectual forever. 

(4442) § 626. When Partition Cannot be Made. If par- 
tition cannot be made, and the property shall have been valued 
and appraised, any one or more of the parties may elect to 
take the same at the appraisement, and the court may direct 
the sheriff to make a deed to the party or parties so electing", 
on payment to the other parties of their proportion of the ap- 
praised value. 

(4443) §626. Property Sold. If none of the parties elect 
to take the property at the valuation, or if several of the par- 
ties elect to take the same at the valuation, in opposition to 
each other, the court shall make an order directing the sheriff 
of the county to sell the same, in the same manner as in sales 
of real estate on execution; but no sale shall be made at less 
than two-thirds of the valuation placed upon the property by 
the commissioners. 

(4444) § 627. Betum of Sheriff; Deed. The sheriff shall 
make return of his proceedings to the court, and if the sale 
made by him shall be approved by the court, the sheriff shall 
execute a deed to the purchaser, upon the payment of the pur- 
chase-money, or securing the same to be paid, in such manner 
as the court shall direct. 
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(4445) § 628. Costs and Fees. The court making partition 
shall tax the costs, attorneys' fees and expenses which may ac- 
crue in the action, and apportion the same among the parties, 
according to their respective interests, and may award execu- 
tion therefor, as in other cases. 

(4446) §629. Power of Court. The court shall have full 
power to make any order, not inconsistent with the provisions 
of this article, that may be necessary to make a just and equi- 
table partition between the parties, and to secure their respect- 
ive interests. 

Where one tenant-in-common lays out money in improvements on the 
estate, and thereby enhances its value, although the money so paid does 
not in strictness constitute a lien on the estate, a court of equity will not 
grant a partition without first directing an account and a suitable compensa- 
tion. Sarbach v. Newell, 30-103. 

The improvements in this case seem to have been made in good faith, 
the defendants supposing themselves to be legally entitled to the whole 
premises, and the court did not err under the provisions of said section 
and the principles of equity in making the decree complained of. Sarbach 
V. Newell, 28-647. 

Action for ejectment, rents and profits and partition may be united. 
Scarborough v. Smith, 18-405. 
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636. Sale of real estate shall be or- 
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proceeds insufficient. 

638. Repealed. 

638a. Certain sections repealed. 



(4447) §630. Liens for Labor and Material. Any 

mechanic or other person who shall, under contract with the 
owner of any tract or piece of land, his agent or trustee, or 
under contract with the husband or wife of such owner, per- 
form labor or furnish material for erecting, altering or repair- 
ing any building or the appurtenances of any building, or any 
erection or improvement, or shall furnish or perform labor in 
putting up any fixtures or machinery in or attachment to any 
such building or improvement, or plant and grow any trees, 
vines and plants or hedge or hedge fence, or shall build a stone 



266 mechanics' libks, etc. §630. 

fence, or shall perform labor or furnish material for erectine, 
altering or repairing any fence on any tract or piece of land, 
shall have a lien upon the whole piece or tract of land, the 
buildings and appurtenances, in the manner herein provided^ 
for the amount due to him for such labor or material, fixtures 
or machinery. Such liens shall be preferred to all other liens 
and incumbrances which may attach to or upon such lands, 
buildings or improvements or either of them, subsequent to 
the commencement of such building, the furnishing or putting 
up of such fixtures or machinery, or planting and growing of 
such trees, vines or plants, or hedge or he(^e fence or stone 
fence, or the making of any such repairs or improvements; 
and if any promissory note, bearing not exceeding twelve per 
cent interest per annum, shall have been taken for any such 
labor or material, it shall be sufficient to file a copy of such 
note, with a sworn statement, that said note or any part 
thereof, was given for such labor or material used in the con- 
struction of any such building or improvement, in the office ot 
the district clerk, and it shall be necessary to file a list of items 
used, and the lien shall be for the principal and interest afore- 
said, as specified in said note. [L. 1872, ch. 141, §1; took 
effect March 14, 1872.] 

Mechanic's lien not allowed on house built on land the title of which is 
still in the government, and party not entitled to patent. If the defendant 
had been entitled to a patent, we think the lien would have attached to the 
land. Kansas Lumber Co. v. Jones, 32-197. 

A mechanic's lien may attach to leasehold estate. Hathaway v. Davis^ 
32-697. 

The law of 1870, ch. 87, { 22, was repealed in 1871, and now the word 
"owner" includes an owner of a leasehold. Hathaway v. Davis, 32-697. 

Where a person has a contract with the owner of a piece of land, erect- 
ing an opera house thereon, to do all the stone work and furnish the mar> 
teriali for said work, and sublets to another the famishing of the materials, 
and neither of said persons has the contract to complete the building, the 
sub-contractor, for the purpose of filing his lien for the materials furnished 
by him, and bringing his action to foreclose the lien, may regard the im- 
provement or building as completed when the contractor and such sub- 
contractor have fulfilled and completed their contracts. Crawford v. 
Blackman, 30-528. 

Intermediate between the time of the construction of the cellar and the 
sale of the lumber, another person obtains a mortgage on the property. 
Hddf Under the statutes of Kansas, (Comp. Laws 1879, ?630,) that the 
mechanic's lien is prior to the mortgage lien ; that the commencement of 
the building, within the meaning of the statute, was at the time of the 
commencement of the excavation for the cellar. Thomas v. Mowers, 
37-266. 
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It perhaps may not be necessary to file two separate statements ; but if 
only one is filed it must contain all prescribed by J 3, and must be filed with- 
in the time named in { 2. Newman v. Brown, 27-120. 

One who would create and enforce a mechanic's lien upon a building, 
must proceed according to the statute; and if, after taking the proper steps 
for filing his lien, he commences action thereon before or after the times au- 
thorized by statute, no decree foreclosing the lien will be awarded. 

An action foreclosing a mechanic's lien will not lie until sixty days after 
the completion of the building or improvement, and that notwithstanding 
earlier payment was stipulated for, and though action might be maintained 
for the money promised, immediately upon failure of payment at the time 
agreed upon. 

Where, pending the erection of a building, the owner ceases work and 
loses title, and the party acquiring the title proceeds with the work as regu- 
larly as the prior owner, and completes the building commenced by such 
owner, a contractor under such owner cannot elect to consider the building 
completed at the time of the transfer of title, and file and foreclose his lien 
accordinly. Perry v. Conroy, 22-716. 

A 8ub-<x>ntractor who furnishes labor and material for the erection of a 
building has, under the Laws of 1872, sixty days from and after the comple- 
tion of such building within which to file a mechanic's lien, to secure his 
pay; and he is not bound to file his lien in such a case within sixty days 
ftom and after the time when he furnished such labor and material. 

A sub-contractor who furnishes labor and material for the erection of a 
building, and who afterward files a mechanic's lien thereon to secure his 
pay, is not bound, under said law of 1872, by any of the terms and condi- 
tions relating to the payment of money, contained in the original contract 
made between the owner and contractor, except by such of said terms and 
conditions as prescribe the amount that is to be paid. When a contract is 
made for the erection of a building, the contract price for the erection 
thereof constitutes a fiind from which the sub-contractors are to be paid 
for their labor and materials furnished ; and if such fund is not sufficient 
to pay the whole amount of all the claims of the sub-contractors who are 
entitled to liens under said law of 1872, then such claims must be paid 
from such fund pro rata. Clough v. McDonald, 18-114. 

Mechanic's lien may be had in the erection of school house by a school 
district. Wilson v. School Dist., 17-104; School Dist. v. Conrad, 17-522. 

A petition setting up that third party has an unknown interest, and that 
the same may be barred, does not entitle a decree barring the rights of that 
person. Agent may verify statement. Lumberman furnishing lumber un- 
der a contract, and for the purpose of being used in such building, may 
have lien. (10-80 explained.) The lien of the sub-contractor is limited 
only by the amount contracted to be paid to the contractor; and all pay- 
ments made to the contractor prior to the expiration of sixty days after the 
completion of the building, are at the risk of the owner. Delahay v. Gol- 
die, 17-268. 

The lien of the iub-contractor is limited only by the amount contracted 
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•to be paid the contractor. All payments prior to expiration of sixty days 
after the completion of the building, are at the risk of the owner, and can- 
not be taken in reduction of the lien of the sub-contractor. Shellabarger v. 
Thayer, 15-619. 

A party furnishing material for the erection of a building, had four 
months from the completion of the building in which to file his statement 
for a lien (under law of 1872). Shellabarger v. Bishop, 14-432. 

It is not necessary for the holder of the promissory note to commence an 
action to enforce the lien, until after the note becomes due. Board v. Sco 
ville, 13-28. 

Owner of building has a cause of action for interpleader against the 
various claimants of the building fund in this case. Board ▼. Scoville, 
13-18. 

Where the owner of property makes a contract with a builder to erect a 
building and to furnish all the lumber therefor, and such contractor pur- 
chases the lumber himself, but fails to pay for the same, the contractor is 
alone responsible, and no lien attaches to building and land in favor of the 
•creditor. In such case, if the owner were to promise to pay for such lum- 
ber, his promise would be a promise to pay the debt of another, and if not 
in writing would be void. ( 1872.) Clark v. Hall, lOSl. 

Where a vendor sells lumber on credit, without any reference to what 
«hall be done with it, and the vendee afterwards uses the lumber in con- 
structing a building on land belonging to himself, the vendor has no lien on 
the said land and building for the purchase-money which will be prior to 
the lien of a subsequent mortgagee, nor in fiwt has he any lien. In order 
for a vendor to obtain a lien in such a case, he should sell and furnish the 
lumber with the intention and understanding that it should be used in con- 
structing the building. Vested rights. Whenever a mechanic's lien is 
created for material furnished, the right to the lien becomes a vested right 
at the time the material is so furnished, and it is not within the power of 
the legislature to afterwards destroy such right by repealing the statute 
under which the right has accrued, or otherwise. Weaver v. Sells, 10-609. 

A mechanic's lien dates from the time of making the contract. Mitchell 
V. Penfield, 8-186. 

A personal judgment may be rendered against the defendant debtor in 
a suit under ch. 137, C. L. 1862, to enforce a mechanic's lien, even though 
the plaintiff in such suit may have failed to establish his lien. Haight v. 
Schuck, 6-192. 

Where a husband died in 1856, seized of lots in question, it fas held 
that the law of 1855, p. 314, giving the widow a right to a life estate in one- 
third of the deceased husband's realty, gave her a personal, unassignable 
right to claim that dower, but which she could relinquish to the owner of 
the fee. Until she asserted her right thereto, and it was assigned to her, 
she did not become the "owner" thereof, within the meaning of the act 
securinjr liens to mechanics, and nothing would pass by a sale of her inter- 
est. Errael v. KuUok, 3-499. 

(4448) §631. Statement; Sub-Contract; Liability of 
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Owner. Any person who shall furnish any such material or 
perform such labor tinder a sub-contract with the contractor, 
wishing to avail himself of the act, shall file a statement ol 
the amount due him from such contractor, for the labor per- 
formed or the material, fixtures or machinery furnished, and 
a description of the property upon [to] which the same were 
done [applied] within sixty days after the completion of the 
buildings, improvements or repairs or the furnishing or put- 
ting up of fixtures or machinery, or the performing of such 
labor, in a book kept by the clerk of the district court for that 
purpose, and furnish a copy thereof to the owner or agent of 
the premises, which book shall be ruled off into separate col- 
umns with heads as follows: When filed, name of contractor, 
name of claimant, amount claimed and description of prop- 
erty, and the proper entry shall be made under each of sncn 
heads, and the district clerk shall be entitled to a fee of twenty- 
five cents for making such entries; and if the contractor 
does not pay such person or sub-contractor for the same, such 
sub-contractor or person shall have a lien for the amount due, 
for such labor or material, on such lot or lota from the same 
time, and to the same extent, and in the same manner, and to 
the same extent as such original contractor: Provided^ That 
the owner shall not be liable to such sub-contractor for any 
greater amount than he contracted to pay the original contrac- 
tor, but the risk of all payments made to the original contrac- 
tor shall be upon the owner until the expiration of the sixty 
days hereinbefore specified; and no owner shall be liable to 
an action by the contractor until the expiration of said sixty 
days, and such owner may pay such sub-contractor or person 
the amount due him from such contractor for such labor and 
material, and the ^mount so paid shall be held and deemed a 
payment of said amount to the principal contractor. [L. 1872^ 
ch. 141, § 2; took effect March 14, 1872.] 

The difference between the statement required by { 3 and that required 
by 2 2 is, that the former must include the name of the owner, must be 
verified by aflSdavit, and need not be filed until four months from the com- 
pletion of the building; while the latter need not give the name of the 
owner, is not required to be verified, and must be filed within sixty days. 
Now the contention is, that as by ? 2 a sub-contractor is compelled to file 
one statement within sixty days, § 3 can h^ve no reference to a sub-contrac- 
tor's lien, but must refer to the lien authorized by J 1 to a contractor, for it 
is said there can be no necessity in requiring the filing of two statements, 
and that therefore the legislature cannot have intended that they should be 
so filed. We are constrained to differ with these views, and to hold that J 3 
is applicable to both lien of the contractor and sub-contractor, as authorized 
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by the two preceding sections. ♦ ♦ * It perhajw may not be necessary 
to file two separate statements; but if only one is filed, it roust contain all 
prescribed by § 3, and must be filed within the time named in { 2. New- 
man V. Brown, 27-120. 

While it is undoubtedly true, that in order to sustain a mechanic's lien 
for materials, it must appear, not only that the materials were purchased to 
be used in the building, but also that they were in fact so used; yet when 
it is satisfactorily shown that the materials were sold to be used in such 
building, that they were delivered to the builder, and that the building was 
actually built, and when there is testimony showing that some of the ma- 
terials were actually used in the construction of the building, and there is 
nothing even raising a suspicion that the materials, after having been de- 
livered for the purpose, were used elsewhere by the builder, or that an un- 
necessary amount of material was purchased for such a building: Hdd, That 
a finding of the trial court sustaining the lien will not be disturbed, al- 
though it was not affirmatively and specifically shown as to each article 
that it went into the building. Rice v. Hodge, 26-164. 

T. made a contract with P. to plant, grow, cultivate and train a hedge on 
a quarter-section of land belonging to P., and commenced the work. The 
contract stipulated for a partial payment when the work was partly done. 
Thereafter P. conveyed the land to S., who purchased with knowledge of 
the contract. T., filing lien papers, commenced an action against S. to fore- 
close a mechanic's lien. The jury rendered a general verdict for the de- 
fendant, and in addition, found in answer to a particular question, that T. 
had not yet completed his contract. Held^ That as no action to foreclose a 
mechanic's lien will lie until sixty days after the completion of the improve- 
ment, and as S. was not personally liable on the contract, the judgment for 
defendant must be affirmed, and that irrespective of any question of error in 
other matters. Treat v. Sutlifl', 24-35. 

Where, pending the erection of a building, the owner ceases work and 
loses title, and the party acquiring title proceeds with the work as regularly 
as the prior owner, and completes the building commenced by such owner, 
a contractor under such owner cannot elect to confcder the building com- 
pleted at the time of the transfer of title, and file and foreclose his Uen ac- 
cordingly. Perry v. Conroy, 22-716. 

The lien of the sub-contractor is limited only by the amount contracted 
to be paid the contractor. All payments prior to expiration of sixty days 
after the completion of the building are at the risk of the owner, and can- 
not be taken in reduction of the lien of the subcontractor. Shellabarger 
V. Thayer, 16-619. 

(4449) §632. File Statement; Duty of Clerk. Any per- 
son claiming a lien as aforesaid, shall file in the oflBice of the 
clerk of the district court of the county in which the land is 
situated, a statement setting forth the amount claimed and the 
items thereof as nearly as practicable, the name of the owner, 
the name of the contractor, the name of the claimant, and a 
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description of the property subject to the lien verified by affi- 
davit. Such statement shall be filed within four months after 
the completion of the building, improvements or repairs, or 
the furnishing or putting up of fixtures or machinery, or the 
planting of such hedge or the building of such fence, or the 
furnishing of such material or labor for the building of such 
fence, "nie clerk of the district court shall immediately upon 
the receipt of such statement, enter a minute of the same in a 
book kept for that purpose, to be called the mechanics' lien 
book. Such docket shall be ruled oS into separate columns 
with heads as follows: When filed, name of owner, name of 
contractor, name of claimant, amount claimed, description of 
property and remarks; and .the proper entry shall be made 
under each of such heads. The costs of filing and entering 
such statement shall be recovered as part of the costs of en- 
forcing the lien. [L. 1872, ch. 141, § 3; took eflfect March 14, 
1872.] 

As between the owner of the property and the contractor and sub- 
contractor, the contractor and the sub-contractor should be considered as 
substantially one and the same person with reference to the completion of 
the building, and therefore that the building should be considered as com- 
pleted when, and only when, the contractor has completed his part thereof 
The statement for the lien must be filed within four months after the com- 
pletion, and not before the completion of the building. Davis v. Bullard, 
32-236. 

If the contractor should abandon the work for any cause before complet- 
ing the building, under his contract it is possible, and even probable, that 
the sub-contractor may then, if not inequitable, obtain liens thereon within 
four months thereafter. Davis v. Bullard, 32-236. 

A statement filed by sub-contractor, and before the completion of the 
building, is prematurely filed, and creates no lien. Seaton v. Chamberlain, 
32-239. 

Where a person has a contract with the owner of a piece of land, erect- 
ing an opera house thereon, to do all the stone work and furnish the ma- 
terials for said work, and sublets to another the furnishing of the materials, 
and neither of said persons has the contract to complete the building, the 
sub-contractor, for the purpose of filing his lien for the materials furnished 
by him, and bringing his action to foreclose the lien, may regard the im- 
provement or building as completed when the contractor and such sub- 
contractor have fdlfilled and completed their contracts. Crawford v. 
Blackman, 30-628. 

A statement for a mechanic's lien filed four months before the com- 
pletion of the building or improvement, is not filed within the time pre- 
scribed by statute, and is not sufficient to create a lien. Conroy v. Perry, 
26-472. 
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A party furnishing materials for the erection of a building, had four 
months from the completion of the building in which to file his statement 
for a lien (under law of 1872.) Shellabarger v. Bishop, 14-432. 

An affidavit made by an agent of another, certifying a statement of a 
claim filed with the clerk of the district court, under {3 of the mechanic's 
lien law of 1871, for the purpose of procuring a mechanic's lien on certain 
real estate, should be sworn to positively. An affidavit for such purpose, 
made by such an agent, stating that 'Hhe £Eicts as above set forth are true 
and correct according to the best of his (the agent's) knowledge and 
belief," without showing that he had any knowledge upon the subject, is 
not sufficient. When an affidavit made in such case is defective, it can be 
amended only by«attaching a sufficient affidavit to the statement, within 
the time allowed by law for filing the statement with the clerk. Dorman 
V. Crozier, 14-224. 

Where a vendor sells lumber on credit, without any reference to what 
shall be done with it, and the vendee afterwards uses the lumber in con- 
structing a building on land belonging to himself, the vendor has no lien. 
Weaver v. Sells, 10-609. 

An order of attachment may be issued on proper affidavit, in an action 
"for the recovery of money," due on an account, and to foreclose a me- 
chanic's lien for the amount so claimed to be due. Gillespie v. Lovell, 
7-419. 

(4450) §633. Enforced by Action; Limitation. Such 
lien may be enforced by civil action in the district court of the 
county in which the land is situated, which action shall be 
brought within one year from the time any new buildings 
erection or improvement is completed, or in case of repairs 
made, or fixtures or machinery put up or furnished for any 
building or improvement, and completed within one year from 
the time such repairs are completed, or the fixtures or machin- 
ery put up or furnished; and in case a promissory note is 
given, no lien shall be enforced thereon unless action be com- 
menced within one year from the maturity of the said note. 
The practice, pleadings and proceedings in such action shall 
be in conformity with the rules prescribed by the code of civil 
procedure as far as the same are applicable. [L. 1872, ch. 141, 
§4; took efiect March 14, 1872.] 

It is not necessary for the holder of the promissory note to commence an 
action to enforce the lien until after the note became due. Board v. Sco- 
ville, 13-28. 

Where the written statement is to the effect that the contract 
was made on or about the 30th day of June, 1869, the mechanic's lien 
claimant may show that the contract was made about 22d day of June, 
where no one has been misled. Mitchell v. Penfield, 8-186. 

An attachment may be had in an action to enforce a mechanic's lien* 
Gillespie v. Lovell, 7-419. 
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(4451) §684. Parties; Defense, etc. In such action all 
persons whose liens are filed as herein provided, and other in- 
cnmbrancers, shall be made parties, and issues shall be made 
and trials had as in other cases. Where such action is brought 
by a sub-contractor, or other person not the original contractor, 
such original contractor shall be made a party defendant, and 
shall, at his own expense, defend against the claim of every 
sub-contractor, or other person claiming a lien under this act; 
and if he fails to make such defense, the owner may make the 
same at the expense of such contractor; and until all such 
claims, costs ana expenses are finally adjudicated, and defeated 
or satisfied, the owner shall be entitled to retain from the con- 
tractor the amount thereof, and such costs and expenses as he 
may be required to pay. [L. 1871, ch. 97, §1; took effect 
March 28, 1871.] 

The owner of a building owes the contractor for erecting the same a cer- 
tain sum of money, (the amount thereof not being dlBputed.) Various 
other persons daim to have liens upon the fiind which the owner of said 
building owes to the contractor, as follows: Certain persons claim as sub- 
contractors, and that they have mechanics' liens on said building to secure 
their respective claims; others claim that they are creditors of the con- 
tractor, and have garnishment liens on said lund, by virtue of attachment 
proceedings in a justice's court; others claim that they are judgment- 
creditors of the contractor, and have garnishment liens on said fund by 
virtue of proceedings in aid of execution before a judge jwo tern, of the dis- 
trict court. Each of these various persons assert that his own claim is 
prior and paramount to that of any other person; and in the aggregate 
these claims amount to vastly more than the amount which the owner of 
the building owes to the contractor, and the owner of the building cannot 
well pay any of said claims without great hazard to himself, and several of 
said claimants are proceeding and about to proceed against the owner of 
the building to collect in separate actions their respective claims. Heldy In 
such a case, that the owner of the building has a cause of action for inter- 
pleader against the various claimants of said fund. Board v. Scoville, 
13-17. 

If the contractor should abandon the work for any cause before complet- 
ing the building under his contract, it is possible, and even probable, that 
the sub-contractor may then, if not inequitable, obtain liens thereon within 
four months thereafter. Davis v. BuUard, 32-236. 

A statement filed by sub-contractor, and before the completion of the 
building, is prematurely filed, and creates no lien. Seaton v. Chamberlain, 
32-239. 

(4452) §635. Consolidation. If several actions, brought 
to enforce the liens herein provided for, are pending at the same 
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time, the court may order them to be consolidated. [L. 1871, 
ch. 97, § 6; took effect March 23, 1871.] 

(4453) §636. Sale. In all cases where judgments have 
been or may hereafter be rendered in favor of any person or 
persons, to enforce a lien under the provisions of this act, the 
real estate or other property shall be ordered to be sold as in 
other cases of sales of real estate, such sale to be without pre- 
judice to the rights of any prior encumbrancer, owner, or other 
person not parties to the action. [L. 1871, ch. 97, §7; took 
effect March 23, 1871.] 

(4454) §637. Payments. If the proceeds of the sale be 
insufficient to pay all the claimants, then the court shall order 
them to be paid in proportion to the amount due each. [ L. 1871, 
ch.97, §8; took effect March 23, 1871.] 

(4455) §638. Repeal. Kepealed,L. 1871, ch.97, §10; this 
chapter, §638a. Section nine of the said act of 1871 was re- 
pealed by L. 1872, ch.l41, §5. 

(4456) § 6387. Kepeal. Sections 630 to 638 inclusive (being 
article 27), of the code of civil procedure [known as] chapter 
80 of the general statutes of 1868, and sections 21, 22, 23, 24, 
25 and 26 of chapter 87 of the laws of 1870, are hereby repealed. 
[L.1871, ch. 97, §10; took effect March 23, 1871.] 
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SEC. 

639. Cauf^es for granting divorce. 

640. Plaintiff to be resident, how 

long. 

641. Petition to be verified; ispue 

an<l fiorvioe of summons. 

642. Answer of defendant. 

643. When court may refuse divorce ; 

may make what order. 

644. Attaciiment to restrain disposi- 

tion of property ; expenses of 
suit. 

645. Upon granting divorce, court 

shall make provision for cus- 
tody and support of minor 
children. 

646. Court may adjudge alimony to 

the wife, when; how paid; 
property rights. 

(4457) § 639. Causes for Divorce. The district court may 
grant a divorce for any of the following causes: Flrst^ When 
either of the parties had a former husband or wife living at the 
time of the subsequent marriage. Second, Abandonment for 



SEC. 

647. Divorce, a dissolution of the 
marriage contract; claim to 
property barred. 

648. Marriace void, for incapacity of 
parties. 

649. Alimony may be obtaine<l with- 
out (livorce; defense of hus- 
band. 

650. What sliall be admitted in evi- 
dence; no divorce to be 
prranted without proof. 

651. Wife shall be deemed resident 
of this state, when. 

651a. Parties may testify. 
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one year. Thirds Adultery. Fourth^ Impotency. Fifth^ When 
the wife, at the time of the marriage, was pregnant by another 
than her husband. Sixths Extreme cruelty. Seventh, Fraudu- 
lent contract. Elghlh^ Habitual drunkenness. Ninth, Gross 
neglect of duty. Tenth, The conviction of a felony, and im- 
prisonment in the penitentiary therel'or, subsequent to the mar- 
riage. 

There are manifest and manifold reasonn, which will naturally occur t(» 
any one upon considemtion, why the service in a divorce proceeding, 
founded upon the conviction and imprisonment of the defendant, ought to 
be excepted from the general rule forbidding the service of process upon a 
defendant in prison. Comm'rs v. LiuiPfnce, 29-102. 

A jnd'jment rendered in Utah for divorce, when neither had been in the 
territory, and no notice had been given to the wife, is void. Litowich v. 
Litowich, 19-451. 

Renidence forms no part of any of the causes for which a divorce may be 
granted, nor is it mentioned in the statute among such causes. Litowich v. 
Litowich, 19-450. 

In many cases she may sue him directly for support. Jenness v. Cutler, 
12-517. 

The supreme court has jurisdiction of cases for divorce, when brought up 
on error. Ulrich v. Ulrich, 8-402. 

(4458) §640. Sei^idence. The plaintift' in an action for 
divorce must have been an actual resident, in good faith, of tlie 
state, for one year next preceding the tiling of the petition, and 
a resident of the county in which the action is brought at the 
time the petition is tiled. 

The words "resident," and '* actual resident," as used in the divorce stat- 
utes, we think contemplate a residence and actual residence, with substan- 
tially the same attributes as are intended wlien the word "domicile" is 
used; and we do not think that it makes any difference that the word " resi- 
dence" sometimes or in some other statute may mean something else. Car- 
penter V. Carpenter, 30-717. 

A wife may commence and maintain an action in Kansas for alimony, 
without having been a resident of the state for the whole of the year next 
preceding the commencement of such action. Litowich v. Litowich, 19-451. 

(4459) §641. Petition; Summons. The petition must be 
verified as true, by the affidavit of the plaintiff. A summons 
may issue thereon, and shall be served, or publication made, 
as in other cases. When service by publication is proper, a 
copy of the petition, with a copy of the publication notice at- 
tached thereto, shall, within three days after the first publica- 
tion is made, be enclosed in an envelope addressed to the 
defendant, at his or her place of residence, postage paid, and 
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deposited in the nearest postoffice, unless the plaintiff shall 
make and file an affidavit that such residence is unknown to 
the plaintiff, and cannot be ascertained by any means within 
the control of the plaintiff. 

The petition must be verified as true by the aflSdavit of the plaintiff; an 
agent, or attorney, or guardian is not mentioned. Birdzell v. Birdzell, 38- 
436. 

The mailing of the copy of the petition and notice, as required by said 
2 641, is a part of the service; and therefore, in a case where such mailing 
has been duly made, in addition to the publication of notice in the paper, 
2 77 does not apply, and a decree legally entered under those circumstances 
cannot be set aside under the mere showing of actual ignorance of the pen> 
dency of the suit. Lewis v. Lewis, 15-193. 

Where a decree of divorce was duly and legally entered, after service by 
publication, and the mailing of a copy of the petition and publication no- 
tice, as required by J 641 of the code: Hddf That the defendant could not 
come in under i 77 of the code, and upon the showing of want of actual 
notice, have the decree set aside and be let in to defend. Lewis v. Lewis^ 
15-193. 

Where the decree of divorce contained no other order concerning prop- 
erty than one barring defendant of all right and interest in the property of 
plaintiff: Ileldy That this order must stand with the decree, and the decree 
being undipturbed, the order could not be set aside. Lewis v. Lewis, 15-193. 

Verification of petition before the attorney of plaintiff is unauthorized. 
Warner v. Warner, 11-123. 

(4460) §642. Answer. The defendant, in his or her an- 
swer, may allege a cause for a divorce against the plaintiff, and 
may have the same relief thereupon as he or she would be en- 
titled to for a like cause if he or she were plaintiff. When new 
matter is set up in the answer, it shall be verified as to such 
new matter by the affidavit of the defendant. 

(4461) §643. Refuse Divorce; Custody Children. When 
the parties appear to be in equal wrong, the court may, in its 
discretion, refuse to grant a divorce; but in any such case, or 
in any other case where a divorce is refused, the court may, 
for good cause shown, make such orders as may be proper for 
the custody, maintenance and education of the children, or the 
control and disposition of the property of the parties, as may 
be proper. 

Where a wife commences an action against her husband for a divorce, 
and upon the trial it appears that the parties are in equal wrong, and the 
court refuses to grant a divorce, the court may, for good cause shown, make 
an order for the control and disposition of the property of the parties as 
may be proper; and in disposing of the property, may set apart to the wife 
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absolutely personal property, and also give her the rents and profits of real 
estate. Bosenbark v. Bnsenbark, 33-^72. 

(4462) §644. Kestrain Disposition of Property. After 
a petition has been filed in an action for a divorce, or for ali- 
mony alone, the court, or a judge thereof in vacation, may 
make and enforce, by attachment, such order to restrain the 
disposition of the property of either party, or for the c.ontrol 
of the children ana support of the wife, during the pendency 
of the action, as may be right and proper; and, also, may 
make such order, relative to the expenses of the suit, as will 
insure to the wife an efficient preparation of her case; and on 
granting a divorce in favor of the wife, or refusing one on the 
application of the husband, the court may require the husband 
to pay all reasonable expenses of the wife in the prosecution 
or defense of the action. 

In an action for alimony, the court may restrain by injunction the dispo- 
sition of the husband's property, pending the litigation. Jenness v. Cutler, 
12-^17. 

On petition in error from an order granting an injunction on an applica- 
tion for alimony, in an action for divorce, the record showing that at the 
first hearing the "affidavit was qnashed,*' and time given for amending it, 
and the record not containing either the affidavit or petition, had the su- 
preme court jurisdiction, it would presume a sufficient showing to sustain 
the order. 

Section 16, act February 27, 1860, (ch. 81, C. L. 1862, |477,) precludes the 
exercise by the supreme court of any jurisdiction in divorce cases. Worth 
V. Worth, 4-223. 

An order was granted, under { 644, code, restraining a party from dispos- 
ing of his property during suit. No bond was filed. Held, That in such 
case a bond is not required. There is a marked difference made in the 
code between injunctions and restraining orders. (Code, JJ 240, 241. In re 
Mitchell, McC.-256. 

(4463) §645. Children. When a divorce is granted, the 
court shall make provision for guardianship, custody, support 
and education of the minor children of the marriage, and may 
modify or change any order in this respect, whenever circum- 
stances render such change proper. 

Of course the defendant is under obligation, legal, moral and natural, to 
support his minor children; but he is under no obligation to pay money to 
his divorced wife for any such purpose. He was under legal obligation, by 
force of said judgment, to pay her $200 a year to support and maintain his 
minor children; but by the settlement and agreement made between her 
and him and his creditors, she released him from that obligation, and he is 
now under no oblijtation to pay her anything. Walrath v. Walrath, 27-399. 

When the record shows that a divorce was granted on account of the 
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habitoal drunkenness of the wife, the court cannot hold that it was error 
to give to her the care and custody of two infant children, in the absence 
of any showing that the husband was a suitable person to have such care 
and custody. Brandon v. Brandon, 14-342. 

(4464) §646. Property Rights, etc.; Alimony. When 
a divorce shall be granted by reason of the fault or aggression 
of the husband, the wife shall be restored to all her lands, 
tenements and hereditaments not previously disposed of, and 
restored to her maiden name, if she so desires, and shall be 
allowed such alimony out of her husband's real and personal 
property as the court shall think reasonable, having due regard 
to the property which came to him by marriage, and the value 
of his real and personal estate at the time of said divorce, 
which alimony may be allowed to her in real or personal prop- 
erty, or both, or by decreeing to her such sum of money, pay- 
able either in gross or installments, as the court may deem just 
and equitable; and if the wife survive her husband, she shall 
also be entitled to her right of dower in the real estate of her 
husband, not allowed her as alimony, of which he was seized 
at the time during the coverture, to which she had not relin- 
quished her right of dower; but if the divorce shall arise by 
reason of the fault or aggression of the wife, she shall be 
barred of all right of dower in the lands of which her husband 
shall be seized at the time of the filing of the petition for 
divorce, or which he may thereafter acquire, whether there be 
issue or not; and the court shall order restoration to her of 
the whole of her lands, tenements or hereditaments not pre- 
viously disposed of, and also such share of her husband's real 
or personal property or both, as to such court may appear just 
and reasonable. [L. 1870, ch. 87, §27 (§646, as amended); 
took effect May 12, 1870.] 

In view of all the circumstances of the case, although the alimony 
allowed was liberal, yet we are not prepared to say it was unreasonable or 
exorbitant; therefore we cannot say that the trial court abused its discretion 
when it gave to the wife one-half the fSarm. Avery v. Avery, 33-6. 

{Amendment 1879,) The legislature undoubtedly intended that the di- 
vorced wife should not have any interest in her former husband's estate 
greater than that allowed by the court as alimony, and the mere right of 
dower; and dower only after some act should be passed giving to wives or 
widows a right of dower in their deceased husband's estates. Crane v. Fipps, 
29-589. 

Section 646 not passed upon. Martz v. Newton, 29-334. 

Alimony allowed to a wife on a decree for divorce from the bonds of 

matrimony by reason of the fault or aggression of the husband, under the 

tatute in this state, is to be based upon the circumstances of the parties at 
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the time of the divorce, and is not to be modified by subsequent changes 
in these circumstances. The court has no power, on subsequent application 
showing circumstances thereafter arising, to increase or diminish the allow- 
ance given in the original judgment. Mitchell v. Mitchell, 20-665. 

Upon granting a divorce to the husband, by reason of the fault or aggres- 
sion of the wife, the court has the power to decree the sum allowed as ali- 
mony to the wife a lien upon the real estate of the husband, and, under 
such a decree, the premises occupied by such husband and wife as a home- 
stead at the date of the decree of divorce may be sold in satisfaction of said 
lien. Interest at twelve per cent, may be allowed on a decree for alimony 
on &ilure to pay. Blankenship v. Blankenship, 19-159. 

Where the decree of divorce contained no other order concerning prop- 
erty than one barring defendant of all right and interest in the property of 
plaintiff: Hdd, That this order must stand with the decree, and the decree 
being undisturbed, the order could not be set aside. Lewis v. Lewis, 15-181 

Upon granting a divorce, whether on account of the fault of the wife or 
the husband, the court has power to award to her the possession of the 
homestead. Brandon v. Brandon, 14-342. 

(4465) §647. Effect; Review; Bigamy. A divorce 
granted at the instance of one party shall operate as a dis- 
solution of the marriage contract as to both, and shall be a 
bar to any claim of the party, for whose fault it was granted, 
in or to the property of the other; and no proceeding for re- 
versing or vacating the judgment or decree divorcing said par- 
ties shall be commenced unless within six .months after the 
rendition of said judgment or decree, and during said six 
months and the pendency of said proceeding for reversing or 
vacating said judgment or decree it shall be unlawful for 
either of said parties to marry, and any person so marrying 
shall be deemed guilty of bigamy: Provided^ Such decree shall 
be final; and no proceedings in error to the supreme court 
shall be allowed or taken unless a notice of an intention to 
prosecute such proceedings in error be given in open court 
and noted on the journal of the court, within three days 
after the entry of the decree or judgment, and the petition in 
error and transcript be filed in the supreme court within 
three months after the rendition of such judgment or decree. 
[L. 1881, ch. 126, §1 (§647, as amended); took effect May 10, 
1881.] 

A divorce granted at the instance of one party operates as a dissolution 
of the marriage contract as to both, and leaves them at liberty to contract 
other marriages the same as though the first had never subsisted. Baugh- 
man v. Baughman, 32-544. 

Also the notice^ of the plaintiflf, entered on the journal of the district 
court, of her intention to prosecute proceedings in error to the supreme 
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court, was likewise a nullity ; for J 647 of the civil code, as amended in 1881, 
provides that such notice shall be given in open court, while in &ct this no- 
tice was not given in open court, but was given in vacation. Earls v. Earls, 
27-541. 

(4466) §648. Marriage Void. When either of the parties 
to a marriage shall be incapable, from want of age or under- 
standing, of contracting such marriage, the same may be de- 
clared void by the district court, in an action brought by the 
incapable party; but the children of such marriage, begotten 
before the same is annulled, shall be legitimate. Cohabitation 
after such incapacity ceases, shall be a sufficient defense to any 
such action. 

This section makes provision only for incapables to bring action to have 
a marriage to which such person is a party declared void ; but independent 
of this statute, and the sections of the law relating to divorce, the district 
court, on the application of either party to such a marriage, has jurisdiction 
to hear the cause, investigate the charge, and to afford the requisite relief. 
Powell V. Powell, 18-381. 

(4467) §649. Alimony. The wife may obtain alimony 
from the husband without a divorce, in an action brought for 
that purpose in the district court, for any of the causes for 
which a divorce may be granted. The husoand may make the 
same defense to such action as he might to an action for di- 
vorce, and may, for sufficient cause, obtain a divorce from the 
wife in such action. 

Alimony, without a divorce, may be obtained only for the same causes 
for which a divorce may be obtained. Birdzell v. Birdzell, 33-437. 

There is no statute requiring that either party should be a resident of the 
state of Kansas, in order that the action for alimony may be maintained ; 
and the statute requiring a residence for one year on the part of " the plain- 
tiff in an action for divorce," does not apply in an action for alimony. Lito- 
wich V. Litowich, 19-456. 

Wife may in some cases sue directly for support. Jenness v. Cutler, 12- 
517. 

(4468 ) § 650. Evidence. Upon the trial of an action for a 
divorce, or for alimony, the court may admit proof of the ad- 
missions of the parties to be received in evidence, carefully 
excluding such as shall appear to have been obtained by con- 
nivance, fraud, coercion or other improper means. Proof of 
cohabitation, and reputation of the marriage of the parties, 
may be received as evidence of the marriage. But no divorce 
shall be granted without proof. 

(4469) § 66L Besidenoe of the Wife. A wife who resides 
in this state at the time of applying for a divorce, shall be 
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deemed a resident of this state, though her hasband resides 
elsewhere. 

(4470) § 6Sla. Parties May Testify. In any action for a 
divorce hereafter tried, the parties thereto, or either of them, 
shall be competent to testify in like manner, and respecting 
any fact necessary or proper to be proven, as parties to other 
civil actions are allowed to testify. [L. 1871, ch. 116, § 6 ; took 
effect March 16, 1871.] 

The guardian of an insane woman cannot bring and maintain an action 
against her husband for divorce and alimony or for alimony alone. Bird- 
zell V. Birdzell, 33-433. 
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SEC. 

656. Proceedings upon judgments 

for person entitled. 

657. Order of court enforced by at- 

tachment. 

658. Separate action for damages; 

judgment of ouster. 

659. Costs, how collected in case of 

judgment against a corpora- 
tion. 



S£C. 

652. Writ of quo warranto abolished ; 

remedy by civil action. 

653. Action may De brought, in what 

cases. 

664. When prosecuted in name of 
state; when in name of per- 
son; petition in usurpation 
of office. 

655. Judgment in case contesting 
right to office. 

(4471) § 652. Writ Abolished. The writ of quo warranto, 
and proceedings by information in the nature of quo warranto, 
are abolished, and the remedies heretofore obtainable in those 
forms may be had by civil action. 

Quo warranto is, so far at least as its procedure is concerned, a civil action. 
State V. Wilson, 30-669. 

When a county treasurer has, by acts and omissions, forfeited his right 
to further hold his office (under J 180, p. 294, Gen. Stat.), the office becomes 
vacant only by the judgment in an action of quo warravio, Graham v. Cow- 
giU, 13-115. 

The state, or any individual who may be entitled to hold the office, may 
maintain an action in the nature of quo warranto to oust the usurper; but 
the two do not have a joint action. Bartlett v. State, 13-102. 

The mere grant of jurisdiction to a particular court, without words of ex- 
clusion as to other courts previously possessing the like powers, will only 
have the effect of conferring concurrent jurisdiction. Shoemaker v. Brown, 
10-391. 

Necessary qualifications of electors; no restriction on account of color. 
Final judgment, unappealed from, conclusive between parties. As to res 
adjudicata in this case, qutere. Anthony v. Halderman, 7-60. 

The legislature has not destroyed the constitutional jurisdiction of the 
supreme court in quo warrarvto. State v. Allen, 5-213. 
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(4472) § 653. In What Cases. Such action may be brought 
in the supreme court or in the district court, in the following 
cases: Firsts When any person shall usurp, intrude into, or 
unlawfully hold or exercise any public office, or shall claim 
any franchise within this state, or any office in any corpora- 
tion created by authority of this state. Second^ Whenever any 
public officer shall have done or suffered any act which, by the 
provisions of law, shall work a forfeiture of his office. Thirds 
When any association or number of persons shall act within 
this state as a corporation without being legally incorporated. 
Fourth, When any corporation do or admit [omit] acts which 
amount to a surrender or a forfeiture of their rights and privi- 
leges as a corporation, or when any corporation abuses its 
power or exercises powers not conferred by law. Fifihy 
Where any corporation claims, by virtue of a congressional 

f:rant, any of the public lands or Indian lands to which the 
ndian title or right of occupancy has been extinguished. 
Sixihj For any other cause for which a remedy might have 
been heretofore obtained by writ of quo warranto, or informa- 
tion in thenatureof quo warranto. [L. 1871, ch. 116, § 1 (§653, 
as amended); took effect March 16, 1871.] 

Whenever a municipal corporation usurps any power which might be 
conferred upon it by the sovereign power of the state, but which has not 
been so conferred, such corporation may be ousted from the exercise of 
such power by a civil action in the nature of a qwo warranto in the supreme 
court State v. Topeka, 31-454. 

It is conceded by counsel representing the city, that the state has the right 
to maintain this action, provided the alleged corporate right, which it claims 
has been usurped, is in reality a corporate right or franchise within the 
meaning of the law. State v. Topeka, 30-656. 

{Subd. 4.) Of course, attempting to carry on the business of insurance in 
defiance of the laws of the state, the defendants are liable to the action of 
quo warranto. State v. Insurance Co., 30-588. 

And the judgment of dissolution can probably be rendered only in an 
action in the nature of quo warranto^ but such judgment of dissolution may 
be rendered in any case for misuser or non-user of the corporate franchises 
of the association, whenever such misuser or non-user has been long con- 
tinued, willful and persistent. State v. Pipher, 28-131. 

In mandamus or quo warranto^ an individual person can no longer sue in 
the name of the state, but he must prosecute' his action in his own name. 
( 11-66; 13-102.) Crowell v. Ward, 16-61. 

Action ot qao warranto maintained. State v. Conn, 14-21S. 

Fraudulent organization of new county, obtained through fS&lsehood, 
may be inquired into by an action in the supreme court. State v. Commis- 
sioners, 12-441. 
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Without deciding whether the defendant, aa a matter of strict right, is 
entitled to a jury trial or not, but as he demands to be tried by a jury, we 
shall send all issues of fact in this case to a jury for trial. The legislature, 
by abolishing the writ of qiu> warranto and proceedings by information in 
the nature of quo warranto, has not thereby destroyed the constitutional 
jurisdiction of the supreme court in such cases. Action to inquire by what 

authority continues to exercise the functions of county clerk after he 

had forfeited the office. The county attorney of Jefferson county is the 
proper person to commence and prosecute this action. State v. Allen, 5-221. 

(4473) § 654. In What Name. When the action is brought 
by the attorney general or the county attorney of any county 
of his own motion, or when directed to do so by competent 
authority, it shall be prosecuted in the name of the state, but 
where the action is brought by a person claiming an interest 
in the office, franchise or corporation, or claiming any interest 
adverse to the franchise, gift or grant, which is the subject of 
the action, it shall be prosecuted in the name and under the 
direction, and at the expense of such person; whenever the 
action is brought against a person for usurping an office by the 
attorney general or the county attorney, he shall set forth in the 
petition the name of the person rightfully entitled to the office, 
and his right or title thereto; when the action in such case is 
brought by the person claiming title, he may claim and recover 
any damage he may have sustained. [L. 1871, ch. 116, §2 
(§654, as amended); took effect March 16, 1871.] 

In mandamus or quo warranto, an Id dividual person can no longer sue in 
the name of the state, but he must prosecute his action in his own name. 
(11-66; 13-102.) Crowell v. Ward, 16-61. 

Private individuals, who have no interest other than as citizens, residents 
and taxpayers of a municipal corporation, cannot maintain an action of 
quo warranto against such corporation. Miller v. Town, 12-14. 

As the law stands, t^e action of quo warranto was properly brought by the 
county attorney, to test the right of county clerk to hold office. State v. 
Allen, 5-213. 

(4474) § 656. Bight to Office; Judgment. In every case 
contesting the right to an oflBce, judgment shall be rendered 
according to the rights of the parties, and for the damages the 
plaintiff or person entitled may have sustained, if any, to the 
time of the judgment. 

(4475) §656. Proceeding; Judgment If judgment be 
rendered in favor of the plaintiff or person entitled, he shall 

Eroceed to exercise the functions of the oflBce, after he has 
een qualified as required by law; and the court shall order the 
defendant to deliver over all the books and papers in his cub- 
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tody or within his power, belonging to the office from which 
he shall have been ousted. 

Injunction will lie in favor of clerk and treasurer de facto of school dis- 
trict, to restrain the director and the other two persons acting with him from 
further interfering during the pendency of said action of qao warranto^ with 
the right of said clerk and treasurer de facto ( they being a majority of the 
school-district board, and acting for the board ) to take charge of and use 
and control said school house. Brady v. Sweetland, 13-41. 

(4476) §667. Order Enforced. If the defendant shall re- 
fuse or neglect to deliver over the books and papers, pursuant 
to the order, the court, or judge thereof, shall enforce the order 
by attachment and imprisonment. 

(4477) §668. Damages; Ouster. When judgment is ren- 
•dered in favor of the plaintiff, he may, if he has not claimed 
his damages in the action, have a separate action for the dam- 
ages at any time within one year after the judgment. The 
court may give judgment of ouster against the defendant, and 
exclude him from tne office, franchise or corporate rights; and 
in cases of corporations, that the same shall be dissolved. 

(4478) §669. Costs. If judgment be rendered against any 
corporation, or against any persons claiming to be a corpora- 
tion, the court may cause the costs to be collected by execution 
against the persons claiming to be a corporation, or by attach- 
ment against the directors or other officers of the corporation, 
And may restrain any disposition of the effects of the corpora- 
tion, appoint a receiver of its property and effects, take an ac- 
<5ount, and make a distribution thereof among the creditors 
and persons entitled. 



Article 30— HABEAS CORPUS. 



8BG. 

660. Who mav prosecute writ of 

habeas corpus. 

661. Application, how made; peti- 

tion shall specify what. 

662. "Writ may be granted, by whom. 

663. Shall be directed to whom; its 

command. 

664. When directed to sheriff, to be 

delivered without delay. 

665. When directed toother person, 

it shall be served by sneriff. 

666. How served when person can- 

not be found. 

667. Immediate return to be made; 

obedience enforced by at- 
tachment. 
e68. Return shall state what. 



SEC. 

669. Hearing may be adjourned, 

when; plaintiff may except 
to return, or allege new mat- 
ter. 

670. Cause to be heard, and party 

discharged, when. 

671. Cases in which party shall not " 

be discharged. 

672. Person sliall not be discharged 

for want of bail or defect in 
process. 

673. Writ may be had for letting to 

bail. 

674. Person interested in detention, 

to be notified before prisoner 
discharged. 

675. Power of court over witnesses. 
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sEa 

676. Officer not liable in civil action 

for obeying writ. 

677. When warrant may issue to 

sheriff to bring person in cus- 
tody before court 

678. Warrant may issue for the per- 

son causing the restraint. 

679. Writ, how executed ; return and 

proceedings. 



SEC. 

680. Temporary orders; custody of 

party may be changed. 

681. Writ may be served on Sunday, 

when. 

682. Writs to be issued by whom; 

amendments. 

683. Writ shall be granted in fevor 

of parent, guardian, etc. 

684. No security for costs required. 



(4479) § 660. Writ. Every person restrained of his liberty, 
under any pretense whatever, may prosecute a writ of habeas 
corpus to inquire into the cause of we restraint, and shall be 
delivered therefrom when illegal. 

The supreme court has no greater power than the dietrict ooort and pro- 
bate court to inquire into the regularity <^ proceedings upon which a peieon 
is restrained of his liberty ; and no court can inquire into "the legality of a 
warrant or commitment " issued from any court of competent jurisdiction, 
upon an indictment or information, before final trial and judgment. Ex 
parte Phillips, 7-48. 

Where an information has been filed in a court having jurisdiction of the 
offense, the defendant arrested and put upon trial, a jury sworn, and before 
testimony is offered a juror is withdrawn, the jury discharged, the case con- 
tinued and defendant committed for trial at the next term: Held, No ground 
for the discharge of defendant by habeas eorpuM. Ex parte Phillips, 7-48. 

The restraint of liberty, which is made the subject of inquiry by the writ 
of habeas corpus^ is a confinement, costody and illegal restraint of the per- 
sonal liberty of the party applying for the benefit of the writ; a custody of 
the body, any duress or restraint of the person, whereby he is prevented 
from exercising the liberty of going when and where he pleases. A mere 
moral restraint is not sufficient. Persons discharged on bail are not en- 
titled to the writ directed to their bail. Territory v. Cutler, McC.-153. 

Under 2 660, a commitment for a contempt may be inquired into in a pro- 
ceeding of habeas corpus; semble, not so in many states. Questions properly 
appertaining to and requiring review, or raising points of error, should not 
be considered in proceedings of habeas corpus, for they would convert the 
writ of habeas corpus into a writ of error, and not one of constitutional 
liberty. In re Mitchell, McC.-256. 

(4480) §661. Application; Petition. Application for the 
writ shall be made by petition, signed and verified either by 
the plaintiff or by some person in his behalf, and shall specify: 
Firsts By whom the person in whose behalf the writ is applied 
for is restrained of his liberty, and the place where, naming all 
the parties, if they are known, or describing them, if they are 
not known. Second^ The cause or pretense of the restraint, 
according to the best of the knowledge and belief of the ap- 
plicant Thirds If the restraint be alleged to be illegal, in. 
what the illesralitv consists. 
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' Before a court or judge should allow the writ, enough should appear In 
the application for the court to form some judgment on the case. Ex parte 
Nye, 8-99. 

(4481) §662. Writ Granted; Time. Writs of habeas eor^ 
pus may be granted by any court of record in term time, or by 
a judge of any such court, either in terra or vacation ; and upon 
application the writ shall be granted without delay. 

Supreme court and probate court both may have original jurisdiction in 
habeas corpm. Shoemaker v. Brown, 10-391. 

(4482) §663. Writ; Its Command. The writ shall be 
directed to the officer or party having the party under re- 
straint, commanding him to have such person before the court 
or judge, at such time and place as the court or judge shall 
direct, to do and receive what shall be ordered concerning 
him, and have then and there the writ. 

(4483) §664. Delivered. If the writ be directed to the 
sherilf, it shall be delivered by the clerk to him without delay. 

(4484) §665. To Other Person; Service. If the writ be 
directed to any other person, it shall be delivered to the sheriff, 
and shall be by him served by delivering the same to such per- 
son without delay. 

(4485 ) § 666. Not Found, Service. If the person to whom 
such writ is directed cannot be found, or shall refuse admittance 
to the sheriff, the same may be served by leaving it at the resi- 
dence of the person to whom it is directed, or by affixing the 
same on some conspicuous place, either of his dwelling house 
or where the party is confined or under restraint. 

(4486) §667. Immediate Return. The sheriff or other 
person to whom the writ is directed shall make immediate re- 
turn thereof, and if he neglect or refuse, after due service, to 
make return, or shall refuse or neglect to obey the writ by 
producing the party named therein, and no sufficient excuse 
be shown for such neglect or refusal, the court shall enforce 
obedience by attachment. 

(4487) §668. Ketum Shall State What. The return 
must be signed and verified by the person making it, who 
shall state : Flrst^ The authority or cause of restraint of the 
party in his custody. Second^ If the authority be in writing, 
he shall return a copy and produce the original on the hearing. 
Thirds If he has had the party in his custody or under his re- 
straint, and has transferred him to another, he shall state to 
whom, the time, place and cause of the transfer. He shall 
produce the party on the hearing, unless prevented by sickness 
or infirmity, which must be shown in the return. 
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(4488) §669. Hearing; Plaintiff may Except to Be- / 
turn. The court or judge, if satisfied of the truth of the 
alle<ration of sickness or infirmity, may proceed to decide on 
the return, or the hearing may be adjourned until the party 
can be produced, or for other good cause. The plaintiif may 
except to the suflSciency of, or controvert the return or any 
part thereof, or allege any new matter in avoidance; the new 
matter shall be verified, except in cases of commitment on a 
criminal charge; the return and pleadings may be amended 
without causing any delay. 

(4489) §670. Discharge. The court or judge shall there- 
upon proceed in a summary way to hear and determine the 
cause; and if no legal cause be shown for the restraint or foi* 
the continuance thereof, shall discharge the party. 

(4490) § 671. When not Discharged. No court or judge 
shall inquire into the legality of any judgment or procens, 
whereby the party is in custody, or discharge him when the 
term of commitment has not expired in either of the cases fol- 
lowing: Flrst^ Upon process issued by any court or judge of 
the United States, or where such court or judge has exclusive 
jurisdiction; or. Second, Upon any process issued on any final 
judgment of a court of competent jurisdiction; or. Third, For 
any contempt of any court, oflicer or body having authority to 
commit; but an order of commitment as for a contempt, upon 
proceedings to enforce the remedy of a party, is not included 
in any of the foregoing specifications; Foi/rth, Upon a war- 
rant or commitment issued from the district court, or any 
other court of competent jurisdiction, upon an indictment or 
information. 

This section does not prohibit a court having jurisdiction in proceedings 
by habeas corpus from examining the judL^ment or comniitment of another 
court under which a person is restrained of his liberty. In re Dill, 32-(iH8. 

The facts stated in the charge against petitioner (forfeiture of recogni- 
zance) on which he was convicted, do not constitute a contempt for which 
he can be punished by fine or imprisonment. The judgment rendered was 
not warranted by law, and the court was without jurisdiction to render it, 
and the imprisonment under it is illegal, and the petitioner is entitled by 
proceedings in habeas corpus to be discharged from imprisonment. In re 
DiU, 32-(568. 

We pass over all irregularities in the proceedings of the police judge, and 
of the city marshal and the sheriff, as mere irregularities that cannot be in- 
quired into in proceedings in habeas corpus. The only question for us to 
consider is, whether the police judge had jurisdiction to render a judgment 
similar to the one which he did render. Franklin v. Wentfall, 27-018. 

Where a complaint is filed under the dramshop act, which does not in 
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terms charge a sale without a license, but charges generally an unlawful 
selling, and the defendant, pleading not guilty, goes to trial, is convicted 
and sentenced: Heldj That the complaint is not such an absolute nullity a& 
will entitle the defendant to a discharge by haheas corpus. ProhihUory 
Amendment Cases, 24-725. 

There is no prohibition in this section to prevent a court or judge from 
inquiring into the legality of the imprisonment of a person under a com- 
mitment of an examining magistrate. In re Snyder, 17-552. 

The petition states that the applicant is in custody by virtue of process 
issued on a final judgment of a court of competent jurisdiction. This fact 
precludes any discharge by habeas corpus. Ex parte Nye, 8-100. 

When an information has been filed in a court having jurisdiction of 
the (^ense, the defendant arrested and put upon triai, a jury sworn, and 
before testimony is ofiered a juror is withdrawn, the jiiTy discharged, the 
case continued, and defendant committed for trial at the next term: HM, 
No ground for the discharge of defendant by habeas oorpua. Ex parte Phil- 
lips, 7-48. 

(4491) §672. For Want of Bail. No person shall be dis- 
charged from an order of commitment issued by any judicial 
or peace officer for want of bail, or in cases not bailable, on 
account of any defect in the charge or process, or for alleged 
want of probable cause; but in all such cases, the court or 
judge shall summon the prosecuting witnesses, investigate the 
criminal charge, and discharge, let to bail or recommit the 
prisoner, as may be just and legal, and recognize witnesses 
when proper. 

While the proceedings in habeas corpus were pending before the judee,. 
unquestionably he had power to take the recognizance. Bloss v. State, 
11-464. 

When a writ of habeas corpus issues on a complaint of illegal imprison- 
ment, for alleged want of probable cause, the judge or court issuing the writ 
may, even in cases where there is no defect in the charge or process, sum- 
mon the prosecuting witness, investigate the criminal charge, and dis- 
charge, let to bail or recommit the prisoner, as may be just and legal In re 
Snyder, 17-662. 

(4492) §673. Bail. The writ may be had for the purpose 
of letting a prisoner to bail in civil and criminal actions. 

While the proceedings in habeas corpus were pending before the judge, 
unquestionably he had power to take the recognizance. Bloss v. State, 
11-464. 

(4493 ) § 674. Notice. When any person has an interest in 
the detention, the prisoner shall not be discharged until the 

'^ person having such interest is notified. 

- (4494) §675. Power of Court. The court or jud<ore shall 
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have power to require and compel the attendance of witnesses, 
and to do all other acts necessary to determine the case. 

(4496) §676. Officers not Liable. No sheriff or other 
officer snail be liable to a civil action for obeying any writ of 
habeas corpus or order of discharge made thereon. 

(4496) §677. Warrant may Issue. Whenever it shall 
appear by affidavit that any one is illegally held in custody or 
restraint, and that there is good reason to believe that such 
person will be carried out of the jurisdiction of the court or 
judge before whom the application is made, or will suffer some 
irreparable injury before compliance with the writ can be en- 
forced, such court or judge may cause a warrant to be issued, 
reciting the facts, and directed to the sheriff or any constable 
of the county, commanding him to take the person thus held 
in custody or restraint, and forthwith bring him before the 
court or judge, to be dealt with according to law. 

(4497) §678. Party Causing Kestraint; Arrest. The 

court or judge may also, if the same be deemed necessary, in- 
sert in the warrant a command for the apprehension of the 
person charged with causing the illegal restraint. ^ 

(4498) §679. How Executed; Betum. The officer shall 
execute the writ by bringing the person therein named before 
the court or judge; and the like return and proceedings shall 
be required and had as in case of writs of haoeas corpus. 

(4499) §680. Temporary Orders. The court or judge may 
make any temporary orders in the cause or disposition of the 
party during the progress of the proceedings, that justice may 
require. The custody of any party restrained may be changed 
from one person to another, by order of the court or judge. 

(4500) §68L Served on Sunday. Any writ or process 
authorized by this article, may be issued and served, in case of 
emergency, on Sunday. 

The writ of habeas corpus is authorized to be served in case of emergency 
on Sunday. By J 2, ch. 90, Comp. Laws 1879, any person who knowingly 
serves any process issued from a justice's court in a civil suit on Saturday, 
or returnable on Saturday, upon a person whose religious fiiith is to keep 
Saturday as the Sabbath of rest, is declared guilty of a misdemeanor. 
These provisions impliedly recognize the continuance of the common- 
law rule of the invalidity of the service upon Sunday of ordinary civil 
process. (13-529; 16-488; 21-238.) Morris v. Shew, 29-663. 

(4501) §682. Writs Issued; Seal: Service; Amend- 
ments. All writs and other process, authorized by the provis- 
ions of this article, shall be issued by the clerk of the court, 

-19 
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and, except summons, sealed with the seal of such court, and 
shall be served and returned forthwith, unless the court or 
judge shall specify a particular time for any such return. And 
no writ or other process shall be disregarded for any defect 
therein, if enough is shown to notify the officer or person of 
the purport of the process. Amendments may be allowed, and 
temporary commitments, when necessary. 

(4602) §683. Parent, Guardian, etc. Writs of hxibeas 
corpus snail be granted in favor of parents, ^ardians, masters 
and husbands; and to enforce the rights, and for the protection 
of, infants and insane persons; and the proceedings shall, in 
all such cases, conform to the provisions of this article. 

(4503) §684. No Security for Costs. No deposit or se- 
curity for costs shall be required of an applicant for a writ of 
habeas corpus. 



Aeticlb 31— waste. 
Sec. 685. Action of waste abolished. 

(4504) §^685. Action Abolished. The action of waste is 
abolished, but any proceeding heretofore commenced or judg- 
ment rendered or right acquired, shall not be affected thereby; 
and where the action of waste is specially mentioned and au- 
thorized in any statute, it may be used until otherwise provid- 
ed; but it shall be commenced, and proceeded in throughout, 
in the manner prescribed for the civil action of this code. 
Wrongs heretofore remediable by actions of waste, are sub- 
jects of actions as other wrongs, and the same relief shall be 
granted as may now be granted under the action of waste. 

Action of waste must be prosecuted under the one form — J 10. Fitz- 
patrick v. Gebhart, 7-43. 



Article 32— ACTIONS ON OFFICIAL SECURITIES. 



\» 



SEC. 

686. Who may bring action on for- 
feited bond ; proceedings. 



SEC. 

687. Judgment no bar to another 
action. 



(4506) §686. Plaintiff When an officer, executor or ad- 
ministrator within this state, by misconduct or neglect of duty, 
forfeits his bond or renders his sureties liable, any person in- 
jured thereby, or who is, by law, entitled to the benefit of the 
security, may bring an action thereon in his own name, against 
the officer, executor or administrator and his sureties, to re- 
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cover the amount to which he may be entitled by reason of the 
delinquency. The action may be instituted and proceeded in 
on a certified copy of the bond, which copy shall be furnished 
by the person holding the original thereoi. 

Party coming of age maj sae in his own name his guardian and securi- 
ties, on bond executed in the name of state of Kansas as obligee. Crowell 
V.Ward, 1^16. 

Action on bond of treasurer of school district should be in name of dis- 
trict. Coffman v. Parker, 11-13. 

County commissioners may sue on county treasurer's bond, for all moneys 
received by virtue of his office, whether belonging to state, county, township, 
school or other fhnd. Oomm'rs v. Craft, 6-162. 

(4506) §687. Judgment. A judgment in favor of a party 
for one delinquency does not preclude the same or another 
party from an action on the same security for another delin- 
quency. 



Akticlb 33— proceedings UPON MANDAMUS. 



SBC. 

688. 

689. 
690. 
691. 
692. 



Writ issued to whom, and for 
what purpose. 

May not issue, in what cases. 

Wnt alternative or peremptory. 

When peremptory. 

Motion to be made upon affi- 
davit. 

How allowed and served. 

The answer. 



695. Peremptory mandamus if no an- 

swer; new matter in answer. 

696. No pleading but writ and an- 

swer; issues to be tried. 

697. Judgment for plaintiff. 

698. Recovery of oamages a bar to 

other action. 

699. Penaltv for officer neglecting to 

perform duty enjoined. 



(4507) §688. Issue; Purpose. The writ of mandamus 
may be issued [awarded ] by the supreme court or the district 
court, or any justice or judge thereof, during term, or at cham- 
bers, to any inferior tribunal, corporation, board or person, to 
compel the performance of any act which the law specially en- 
joins as a duty, resulting from an office, trust or station ; but 
though it may require an inferior tribunal to exercise its judg- 
ment, or proceed to the discharge of any of its functions, it 
cannot control judicial discretion. [L. 1870, ch. 87, § 28 
(§688, as amended); took effect May 12, 1870.] 

We think the writ was valid. It was really issued by both the judge 
and the clerk, although the allowance thereof was made by the judge 
alone, as provided by the statute. State v. King, 29-614. 

The plaintiflf in error also claims that the granting of a change of yenue 
is a matter of pure "judicial discretion;" and therefore, that under J 688 of 
the civil code, it cannot be controlled by mandamus. * * » if the ap- 
plication, when the justice is finally called upon to act upon it, is suflScient, 
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he must graDt the change of venue; but if the application is not sufficient, 
he must refuse it. (Upon a similar question, see 1-365.) Herbert v. Beat- 
hard, 26-752. 

Mandamus refused, to compel bridge company to rebuild bridge over 
the Republican river, and forever keep it in repair. State v. Bridge Co., 
20-411. 

Refusal of probate court to make an inquiry again into the sanity of an 
individual already adjudged insane, cannot be reversed by mandamus. 
State V. Norton, 20-506. 

A mere grant of jurisdiction to a particular court, without words of ex- 
clusion as to other courts previously possessing the like powers, will only 
have the effect of constituting the former a court of concurrent jurisdic- 
tion with the latter. Shoemaker v. Brown, 10-392. 

A mandamus will not lie to compel a private individual to do an act not 
resulting from an office, trust or station, and not especially enjoined upon 
such individual by law. Hussey v. Hamilton, 5-462. 

Under the laws of 1868, this action should be brought in the name of 
the party in interest as plaintiff, and not in the name of the state. ( But 
see ch. 79, L. 1871.) State v. Marston, 6-536. 

{Code 1869, i580.) In an action by the relator, claiming that he was 
elected state senator, against the board of state canvassers, to prevent 
their counting certain votes alleged to be illegal under §?580 and 581, 
(code 1859,) a want of a plain and adequate remedy in the ordinary course 
of the law is an essential prerequisite to the issuance of the writ in every 
case. Held, That the writ, whether alternative or peremptory, must in ad- 
dition show the obligation of the respondents to perform the act, and also 
show them to be in default in the performance of their legal duties. State 
V. Carney, 3-90. 

(4508) §689. May not Issue. This writ may not be is- 
sued in any case where there is a plain and adequate remedy 
in the ordinary course of the law. It may issue on the infor- 
mation of the party beneficially interested. 

Action on guaranty proper remedy for failing to keep bridge in repair, 
and not mandamus. State v. Bridge Co., 20-404. 

Contract not involving a trust, will not be enforced by mandamus. State 
V. Bridgre Co., 20-404. 

Mandamus cannot control judicial discretion, nor correct errors in judi- 
cial proceedings. State v. Norton, 20-506. 

Mandamus not proper remedy to compel conveyance of town site to town 
company. Independence Town Co. v. DeLong, 11-152. 

The action of mandamus, where there is no special provision otherwise 
made, should be brought in the name of the real party in interest. (0-524.) 
State V. Commissioners, 11-70. 

Mandamus will not lie at the instance of a private citizen to compel the 
performance of a purely public duty. Turner v. Commissioners, 10-15. 

Where, in the trial of a cause, a verdict is agreed upon by the jury, and 
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reduced to writing in doe form, and brought into court by the jury, it is 
the duty of the court to receive and enter the verdict; and for a refusal so 
to do the writ of mandamus is an appropriate remedy, and the only one 
that affords adequate relief. Munkers v. Watson, 9-668. 

Mandamus will not lie against a private person. Elsbree v. Bridgman, 
6-468. 

Mandamus will not be granted when there is a remedy at law. (3-88 ; 
4-250.) Elsbree v. Bridgman, 8-468. 

Under ch. 27, L. 1869, there was a remedy at law to avoid an election to 
relocate county seat, on the ground that such election is illegal. State v. 
Ayres, 7-101. 

^iandamus is not the proper remedy to try and determine the right of 
either party to a permanent enjoyment of an office. Hussey v. Hamilton, 
5-462. 

The facts show that the money is now in the hands of the treasurer, 
that it is due to the relator, and he refuses to pay it over. Is there not a 
plain and adequate remedy in the ordinary course of law? State v. Com- 
missioners, 4-260. 

Mandamus will not lie until there has been a default on the part of the 
respondents (3-81) ; hence, an application by a person interested, to the 
council of a city of second class, for a reassessment and relevy of an in- 
formal tax, under subdivision 42, of 1 2, art. 3, of the Laws of 1867, p. 120, 
cannot be enforced by the writ of mandamus, except at the time fixed for 
levying general taxes. State v. City of Wyandotte, 4-430. 

The issuance of county orders for the claims of a county attorney for al- 
lowances made by the judge of the district court ( L. 1864, p. 68) cannot be 
enforced by mandamus^ but must, like all other claims against a county, be 
audited by the county commissioners. ( L. 1865, p. 75.) State v. Bonebrake, 
4r-246. 

Mandamus to compel secretary of state to issue certificate of election to 
state senate; court cannot go behind the canvass made imder §36 of the 
law. State v. Lawrence, 3-95. 

Motion for mandamjis to compel levy of tax (ch. 63, L. 1863,) denied. 
Act void. State v. Leavenworth Co., 2-66. 

It is the duty of court of contest for trial of contested elections (J 13, ch. 
89, C. L. 1862) to sign a bill of exceptions to their decisions. Writ of man- 
damus granted to compel them to do so, as of the date of the sitting of the 
court, on their refusal being shown by the relator. State v. Sheldon, 2-322. 

On return of fuU compliance of the writ, the court declined to hear proof 
that the bill of exceptions was not true. State v. Sheldon, 2-322. 

A showing by affidavit that the relator is register of deeds of B. county ; 
that as such he applied to respondent, who is register of deeds of M. 
county, to transcribe the records of the latter county affecting real estate 
of that portion of M. county annexed by law to B. county, and that 
respondent refused to permit him so to do, entitles the relator to an 
alternative writ of mandamus. State v. Meadows, 1-90. 

Mandamus will not lie to compel a public officer to do an official act. 
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unless the act be ministerial, and not discretionary. State v. Robinson^ 
1-188. 

(4509) § 690. Alternative or Peremptory. The writ is 
either alternative or peremptory. The alternative writ must 
state, concisely, the facts, showing the obligation of the de- 
fendant to perform the act, and his omission to perform it, 
and command him that immediately upon receipt of the writ, 
or at some other specified time, he do the act required to be 
performed or show cause before the court whence the writ 
issued, at a specified time and place, why he has not done so; 
and that he then and there return the writ with his certificate 
of having done as he is commanded. The peremptory writ 
must be in a similar form, except that the words requiring the 
defendant to show cause why he has not dote as commanded, 
must be omitted. 

The action of mandamus, where there is no special provision otherwise 
made, should be brought in the name of the real party in interest 6tate 
V. CJommissioners, 11-70. 

No mere errors committed by the court or judge in the mandamus pro- 
ceedings, or in issuing the writ, can be set up by the defendants as a de- 
fense for their failure or refusal to obey the commands of the writ. State 
V. King, 29-608. 

Service should be made by delivering to the defendants the original writ 
and not a copy ; and where so served, held, that they were not guilty of con- 
tempt. State V. King, 29-608. 

(4510) §691. When Peremptory. When the right to re- 
quire the performance of the act is clear, and it is apparent 
that no valid excuse can be given for not performing it, a 
peremptory mandamus may be allowed in the first instance; in 
all other cases, the alternative writ must be first issued. 

(4511) §692. Motion upon Affidavit; Notice. The mo- 
tion for the writ must be made upon affidavit, and the court 
may require a notice of the application to be given to the ad- 
verse party, pr may grant an order to show cause why it should 
not be allowed, or may grant the writ without notice. 

(4512) §693. Allowed and Served. The allowance of 
the writ must be indorsed thereon, signed by the judge of the 
court granting it, and the writ must be served personally upon 
the defendant; if the defendant, duly served, neglect to return 
the same, he shall be proceeded against, as for a contempt. 

We think the writ was valid. It was really issued by both the judge 
and the clerk, although the allowance thereof was made by the judge alone» 
as provided by the statute. State v. King, 29-614. 

(4513) §694. The Answer. On the return day of the 
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alternative writ, or such further day as the court may allow, 
the party on whom the writ shall have been served may show 
cause, by answer made in the same manner as an answer to a 
petition in a civil action. 

(4514) §696. Peremptory; New Matter. If no answer 
be made, a peremptory mandamus must be allowed against the 
defendant; if answer be made, containing new matter, the 
same shall not, in any respect, conclude the plaintiff, who may, 
on the trial or other proceeding, avail himself of any valid 
objections to [its] sufficiency, or may countervail it by proof, 
either in direct denial or by way of avoidance. 

(4515) 696. Pleadings; Issues: Amendment. No other 
pleading or written allegation is allowed than the writ and 
answer; these are the pleadings in the case, and have the 
same effect, and are to be construed and may be amended in 
the same manner, as pleadings in a civil action ; and the issues 
thereby joined must be tried, and the further proceedings 
thereon had, in the same manner as in a civil action. 

These pleadings are to be construed and to have the same effect as plead- 
ings in a civil action, and the issues are to be tried and further proceedings 
had as in a civil action. Under those rules, a motion to quash the answer 
is a challenge of the substance of such answer. Crans v. Francis, 24-754. 

The action of mandamus, where there is no special provision otherwise 
made, should be brought in the name of the real party in interest. State 
V. Commissioners, 11-70. 

(4616^ § 697. Judgment. If judgment be given for the 
plaintiff, he shall recover .the damages which he shall have sus- 
tained, to be ascertained by the court or jury, or by referees, as 
in a civil action, and costs; and a peremptory mandamus shall 
also be granted to him without delay. 

(4517) §698. Recovery. A recovery of damages, by vir- 
tue of this article, against a party who shall have made a re- 
turn to a writ of mandamus, is a bar to any other action against 
the same party for the making of such return. 

The action on the case for the false return is now abolished by § (j08, and a 
respondent is now no longer liable to a separate action for making such re- 
turn. State V. Commissioners, 11-70. 

(4518) §699. Penalty. Whenever a peremptory mandamus 
is directed to any public officer, body or board, commanding 
the performance of any public duty specially enjoined by law, 
if it appear to the court that sucla officer, or any member of 
such body or board, has, without just excuse, refused or neg- 
lected to perform the duty so enjoined, the court may impose 
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a fine, not exceeding five hundred dollars, upon every such 
officer or member of such body or board. Such fine, when 
collected, shall be paid into the treasury of the county where 
the duty ought to have been performed; and the payment 
thereof is a bar to an action for any penalty incurred by such 
officer or member of such body or board, hj reason of his re- 
fusal or neglect to perform the duty so enjoined. 

No mere errors of the court or judge in the mandamud proceedings, or in 
issuing the writ, can be set up as a defense for failure to obey the commands 
of the writ. Mandamus to compel levy of tax to pay judgment; purchase 
of judgment and release by another party will not purge them of contempt. 
Service of writ should have been made by delivering to the defendants the 
original writ, and not a mere copy. State y. King, 29-608. 
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731. Certain publicationB. 

732. The same. 



729. When action shall be prosecuted 

in conformity with this act 

730. Take effect, when. 

(4519) §700. Process. The style of all process shall be: 
** The state of Kansas." It shall be under the seal of the court 
from whence the same shall issue, shall be signed by the clerk, 
and dated the day it is issued. 

Warrant of commitment, issued upon continuance of a criminal cause 
from one term to another, is a process of the court, and should be under the 
seal of the court and signed by the clerk, and not be under the hand of the 
judge. Jennings v. State, 13-80. 

Process regular on its face, issued from a court having jurisdiction of the 
subject-matter, protects an officer in executing it. Such protection may be 
claimed by any person summoned by the officer to assist him in executing 
it Allen v. Cprlew, 10-70. 

(4620) § 701. When Sheriff a Party. An order for a pro- 
visional remedy or any other process, in an action wherein the 
sheriff is a party or is interested, shall be directed to the coro- 
ner. If both of these officers are interested, the process shall be 
directed to and executed by a person appointed, as provided in 
the next section. 

Court ought to permit affidavit to be filed showing that summons was 
properly issued to the coroner in an action of replevin, because the defend- 
ant in the action was a deputy sheriff. Cassidy v. Fleak, 20-56. 

(4521) § 702. Appointment for Serving Process. The 

court or judge, or the clerk, in the absence of the judge from 
the county, for good cause, may appoint a person to serve a 
particular process or order, who shall have the same power to 
execute it which the sheriff has. The person may be appointed 
on the application of the party obtaining the process or order, 
and the return must be verified by affidavit. He shall be enti- 
tled to the same fees allowed to the sheriff for similar services. 

DUTIES OF CLERKS. 

(4522) §703. Dockets, Journals, etc. The clerk of the 
district court shall keep an appearance docket, a trial docket, 
a journal, a judgment docket, an execution docket, and such 
other books as may be ordered by the court or required by law. 

Where an execution is issued reciting a judgment in favor of the plaintiff 
for so much costs, and on this execution a sale is made to a stranger to the 
action ; Held, That his title will not be defeated by the mere fSict that the 
journal entry of the judgment fails to state the amount of costs taxed. In 
the absence of the appearance and judgment dockets it will be presumed 
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tLftX tbe cn^« vere properij t^xed on thes^k. ai>i :h« the azEicant stated im 
th^ ei^oition i* correct. >lerwin t. Hawker. 31-2.4- 

(A:)2Z) 1704. Appearanee Dodet On the appearance 

docket he shall enter a'.' actions in the oraer in which they are 
brought, the date *,»f the simmoiis, the time or the return 
thereof by the oificer, and his return therc-^a, the time of fil- 
ing the petition, and a'.l subse-iTient pleadings and pap-ers, and 
an ab^tra-'t of ail ju«iznienis and orders of the court. 

lAhi4 } f 705. On JoamaL On the journal shall be entered 
the proceedings of the court of each day, and all orders of the 
judge in vacation or at chambers, and also all judgments en- 
tered on confeiision or default. 

la^tnrlions copied into a traiiscri{>t, withoat haTiog been niade part c^ 
the rec^/rd in the court below, are not part of the record in this court, and 
cannot >>e examined. Entering instructions npion the journal, and noting 
the ex'-^ptionji thereto, does not make tht- m a part of the record. McArthor 
▼. Mit' hell, 7-173. 

(4525) §706* Jodgment Docket The judgment docket 
shall be kept in the form of an index, in which the name of 
each person against whom a judgment is rendered shall appear 
in alfihabetical order. A statement of each judgment upon 
its rendition shall be entered therein, containing the names of 
the parties, the amount or nature of the judgment and costs, 
and the date of its rendition; and if the judgment be against 
several persons, the entry shall be repeated under the name of 
each person against whom the judgment is rendered, in alpha- 
betical order. 

In the absence of the appearance and judgment dockets, it will be pre- 
sumed that the costi^ were properly taxed on them, and that the amount 
«tated in the exerution is correct. Merwin v. Hawker, 31-222. 

In an attachment action, where judgment is rendered for so much debt 
and coKtH, the judgment for costs is a lien on the property. Merwin v. 
Hawker, 31-222. 

(4526 ) § 707. Execution Docket. In the execution docket 
the clerk shall enter all executions as they are issued by him. 
The entry shall contain the names of the parties, the date and 
amount of the judgment and costs, the date of the execution, 
and the name of thi? county to which it is issued. The clerk 
shall also record in full the return of the sheriff to each execu- 
tion; and such record shall be evidence of such return, if the 
original be mislaid or lost. 

(4527) §708. Clerk may Collect Judgment and Costs. 

When there is no execution outstanding, the clerk of the court 
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in which the judgment was rendered may receive the amount 
of the judgment and costs, and receipt therefor, with the same 
effect as if the same had been paid to the sheriff on an execu- 
tion; and the clerk shall be liable to be amerced for refusing 
to pay the same to the party entitled thereto, when requested^ 
and shall also be liable on his official bond. 

^4528) § 709. Writs, Orders, etc. ; Precipe. All writs and 
oraers for provisional remedies, and process of every kind^ 
shall be issued by the clerks of the several courts, upon a 
precipe filed with the clerk, demanding the same. 

We think the writ was valid. It was really issued by both the judge and 
the clerk, although the allowance thereof was made by the judge alone, as 
provided by the statute. State v. King, 29-614. 

(4529) §710. File Papers. It is the duty of the clerk of 
each of the courts, to file together, and carefully preserve in 
his office, all papers delivered to him for that purpose, in every 
action or special proceeding. 

The failure of the clerk to note the &ct of filing of depositions should 
not deprive the party of the right to use them. Hogendobler v. Lyon, 12- 
281. 

(4530) §711. Papers. He shall keep the papers, in each 
case, separate, carefully enveloped in a wrapper, labeled with 
the title of the cause. 

(4531) §7^. Indorsement. He shall indorse upon every 
paper filed with him, the day of filing it; and upon every or- 
der for a provisional remedy, and upon every undertaking 
given under the same, the day of its return to his office. 

(4532) §713. Betum of Summons. He shall, upon the 
return of every summons served, enter upon the appearance 
docket the name of the defendant or defendants summoned, 
and the day of the service upon each one. The entry shall be 
evidence of the service of the summons, in case oi the loss 
thereof. 

^4533) §714. Becords and Books. 'He shall keep the rec- 
ords and books and papers appertaining to the court, and re- 
cord its proceedings. 

(4534) §715. Applicable to what Courts. The provisions 
of this article shall, as far as they are applicable, apply to the 
clerks of all courts of record. 

(4535) §716. Powers and Duties. The clerk of each of 
the courts shall exercise the powers and perform the duties 
conferred and imposed upon him by other provisions of this 
code, by other statutes, and by the common law. In the per- 
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formance of his duties, he shall be under the direction of his 
court. 

A decree is not invalidated in a collateral attack by the mere omiseion of 
the clerk of the court to attach a seal to affidavit for publication taken be" 
fore him, when such affidavit, prior to the decree, was approved by the 
court. Entreken v. Howard, 16-651. 

A warrant is the process of the court, and should be under the seal of 
^the court, and signed by the clerk. Jennings v. State, ld-90. 

DUTIES OF SHERIPP. 

(4536) §717. SherifT Indorse Process. The sheriff shall 
indorse upon every summons, order of arrest, or for the de- 
livery of property, or of attachment or injunction, the day 
And nour it was received by him. 

(4587) 718. Execute and Return; Amercement. He 

shall execute every summons, order or other process, and re- 
turn the same as required by law; and if he fail to do so, 
unless he make it appear to tiie satisfaction of the court that 
he was prevented by inevitable accident from so doing, he 
shall be amerced by the court iii a sum not exceeding one 
thousand dollars, upon motion and ten days' notice, and shall 
be liable to the action of any person aggrieved by such failure. 

(4538) §719. Adjourn Court, etc.; SherifT. If the judge 
of a court fail to attend at the time and place appointed for hold- 
ing his court, the sheriff shall have power to adjourn the court, 
from day to day, until the judge attend, or a judge jpro tern, be 
selected; but if the judge be not present in his court, nor a 
judge pro tern, be selected, within two days after the first day 
of the term, then the court shall stand adjourned for the terra. 
The sheriff shall exercise the powers and duties conferred and 
imposed upon him by other provisions of this code, by other 
statutes, and by the common law. 

{Code 1859 y 1605.) Though the judge may not be present on the day 
fixed by law for the commencement of the term, yet it is the first day of 
the term. Bush v. Day, 1-86. 

MISCELLANEOUS PROVISIONS. 

(4539) §720. Deputy. Any duty enjoined by this code 
upon a ministerial officer, and any act permitted to be 
done by him, may be performed by his lawful deputy. 

Deputy clerk of district court may administer oaths. Ferguson v. Smith, 
1(M04. 

(4540) § 721. Affirmation. Whenever an path is required 
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by this code, the affirmation of a person, conscientiously scru- 
pulous of taking an oath, shall have the same effect. 

(4541) §722. Computation of Time. The time within 
which an act is to be done, shall be computed by excluding 
the first day, and including the last; if the last day be Sunday, 
it shall be excluded. 

Applied to mechanic's lien statement Conroy v. Perry, 26-474. 

In publication, to make the forty-one days in this case, the answer day 
must be included, if the day of the first publication be excluded. Beck- 
with V. Douglass, 25-231. 

The ordinary rule of computation, excluding the first and including the 
last day, applies to continuance for publication. Warner v. Bucher, 24-479. 

It the justice fails to enter judgment by the fourth day, under { 115, jus- 
tices' code, but does enter it thereafter, it is error. Stewart v. Waite, 19- 
220. 

In computing the time, when the issues were joined by filing a reply, on 
27th of August, the action was triable at the term which commenced on 
September 6th, following. The rule is to exclude the first day of the term 
and include the day of joining the issues by filing of the last pleading. 
Dougherty v. Porter, 18-209. 

Lumber sold on 19th of February, 1870, due that day; action may be 
brought 19th February, 1873. Hook v. Bixby, 13-168. 

Granting leave for defendant to file reply to answer of co-defendant after 
time has elapsed is discretionary. Douglas v. Rinehart, 5-393. 

(4542) §723. Justification of Surety. A ministorial offi- 
cer, whose duty it is to take security in any undertaking pro- 
vided for by this code or by other statutes, shall require the 
person offered as surety to make an affidavit of his qualifica- 
tions, which affidavit may be made befoj^e such officer, and 
shall be indorsed upon or attached to the undertaking. The 
taking of such an affidavit shall not exempt the officer from 
any liability to which he might otherwise be subject for taking 
insufficient security. 

It is poBsibly true that the sureties did not justify in this case, and yet 
we hardly think that this alone is sufficient ground for a dismissal of the 
appeal. Section 723 is merely directory. St. L. L. & D. Rid. v. Wilder, 17- 
244. 

The court might have required an amendment of the justification of the 
sureties on the attachment bond, so as to have made it conform to the lan- 
guage of the statute (5-293); but the court could not arbitrarily, and with- 
out giving any opportunity to amend, dissolve the attachment for such slight 
discrepancy as may be found between this justification and the statute. 
Ferguson v. Smith, 10-403. 

(4543) §724. ftualifications of Surety. The surety in 
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every undertaking provided for by this code or other statute, 
must be a resident of this state, and woi^th doubje the sum to 
be secured, over and above all exemptions, debts and liabilities. 
Where there are two or more sureties in the same undertaking, 
they must, in the aggregate, have the qualifications prescribed 
in this section. 

The court might have required an amendment of the justification of the 
sureties on the attachment bond, so as to have made it conform to the lan- 
guage of the statute ( 5-293) ; but the court could not arbitrarily, and without 
giving any opportunity to amend, dissolve the attachment for such a slight 
xliscrepancy as may be Ibund between this justification and the statute. 
Ferguson v. Smith, 10-403. 

(4544) §725. Supreme Court Rules. The judges of the 
supreme court shall, during the month of the first June after 
this code shall take effect, and ever^ two years thereafter, meet 
at the capital of the state, and revise their general rules, and 
make such amendments thereto as may be required to carry 
into effect the provisions of this code, and shall make such fur- 
ther rules consistent therewith as they may deem proper. The 
rules so made shall apply to the supreme court, the district 
courts, the probate courts, and all other courts of record. 

While doubtless by J 725 the legislature contemplated such action by 
the justices of the supreme court as would secure uniformity in the prac- 
tice throughout the state, and while also doubtless any rule prescribed by 
said justices would supersede and set aside any rule by any district court 
in respect to the same matter, yet in the absence of any action by the jus- 
tices of the supreme court, or in respect to any matter in which they have 
taken no action, we do not doubt the power of the district court to pre- 
scribe rules regulating and controlling practice before it. Jones v. Menefee, 
28-438. 

Rule 16, January term, 1865, ( 2 Kas. 12,) is void. Coleman v. Newby , 
7-82. 

Rule 15, supreme court, requires notice of filing of transcript of appeal 
from justice to be served in five days. Robitaille v. Ferguson, 4-656, 



PROVISIONS RESPECTING ACTIONS. 

(4545) §726. Code; Suits Pending. The provisions of 
this code do not apply to proceedings in actions or suits pend- 
ing when it takes effect. They shall be conducted to final 
judgment or decree, in all respects, as if it had not been 
adopted; but the provisions of this code shall apply after a 
judgment, order or decree, heretofore or hereafter rendered, 
to the proceedings to enforce, vacate, modify or reverse it. 
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PROVISIONS AS TO THE OPERATION OF THE CODE. 

(4546) §727. Bights under Ezisting Practice. Kights 
of civil action, given or secured by existing laws, shall be 
prosecuted in the manner provided for by this code, except as 
provided in the next section. If a case ever arise in which an 
action or proceeding for the enforcement or protection of a 
right, or tne redress or prevention of a wrong, cannot be had 
under this code, the practice heretofore in use may be adopted, 
so far as may be necessary to prevent a failure of justice. 

(4547) §728. Certain Proceedings not Affected. Until 
the legislature shaJl otherwise provide, this code shall not affect 
proceedings to assess damages for private property taken for 
public uses, nor proceedings under the statutes for the settle- 
ment of estates of deceased persons, nor proceedings under 
statutes relating to apprentices, bastardy, insolvent debtors or 
any special statutory remedy, not heretofore obtained by ac- 
tion; but such proceedings may be prosecuted under the code 
whenever it is applicable. 

Of course, where a remedy is given by the statute, and the whole proced- 
ure for such remedy is also given in the statute or in some other statute, the 
civil code cannot apply ; and where the remedy is such that in the nature of 
things the civil code cannot apply, it has no application ; but where the pro- 
cedure for the enforcement of the remedy is not given by statute, or where 
only a portion of the procedure is given by statute, then the civil code must 
govern so far as it can have any application thereto. Fritchard v. Commis- 
sioners, 26-688. 

Section 728 of the dvil code is very similar in some of its provisions to 
i 320. * ♦ * We never had a common-law procedure for the settlement 
of estates in Kansas, and it was not intended by the enactment of { 320 to 
adopt the common-law procedure, or any other procedure or law, and make 
it applicable where it was not applicable before. McCartney v. Spencer, 
26-66. 

Code, in regard to sales under execution, do^ not apply to proceedings 
by administrator in probate court to sell lands. The code specifically de- 
clares that it shall not affect "proceedings under the statutes for the settle- 
ment of estates of deceased persons." Fudge v. Fudge, 23-420. 

(4548 ) § 729. Proceedings not Aflfected. Where, by stat- 
ute, a civil action, legal or equitable, is given, and the mode of 
proceeding therein is prescribed, this code shall not affect the 
proceeding under such statute, until the legislature shall other- 
wise provide; but the parties may, if they see fit, proceed un- 
der this act, and in all such cases, as far as it may be consistent 
with the statute giving such action and practicable under this 
code, the proceedings shall be conducted in conformity thereto. 
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Where the statute designates, by name or otherwise, the kind 
of action, such action shall be commenced and prosecuted in 
conformity to this code. Where the statute gives an action, 
but does not designate the kind of action, or prescribe the 
mode of proceeding therein, such action shall be held to be 
the civil action of ^is code, and proceeded in accordingly. 

The civil code must govern where the remedy, or a portion of the rem- 
edy, is given by statute. Pritchard v. Commissioners, 26-588. 

We never had a common-law procedure for the settlement of estates in 
Kansas. McCartney v. Spencer, 26-66. 

(4549) §730. Takes Effect. This act shall take effect and 
be in force from and after its publication in the statute book* 
[Approved February 25, 1868.] 

(4550^ §731. Certain Publications; Patent Insides. 

That all legal publications heretofore made in newspapers 
having one side of the newspaper printed away from the office 
of publication, and known as patent insides or patent outsides, 
shall have the same force and effect as if published in newspa- 
pers wholly printed and published in sucn county where such 
publication was made. [L. 1876, ch. 98, § 1 ; took effect March 
10, 1876.] 

(4551J § 782. The Same. That all publications and notices 
requirea by law to be published in newspapers in this state, if 
published in newspapers having one side of the paper printed 
away from the office of publication, known as patent outsides 
or insides, shall have the same force and effect as though the 
same were published in newspapers printed wholly and pub- 
lished in the county where such publication shall be made^ 
provided one side of the paper is printed in said county where 
said notices are required to be published. [L. 1876, ch. 98> 
§2; took effect March 10, 1876.] 
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CHAPTER 81, COMPILED LAWS OF 1885. 

An Act regulating the Jurisdiction and Procedure before Justices of the 
Peace in Civil Cases. 

(Took effect October 31, 1868.] 
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Article 1— JURISDICTION. 



SBC. 

1. Jurisdiction coextenflive with 

county. 

2. Jurisdiction in particular cases. 

3. Jurisdiction as to amount. 

4. The same. 

5. Confession of judgment. 



SEC. 

6. Jurisdiction in action for trespass. 

7. Action to be certified to district 

court when title to land in 
dispute; proceeding. 

8. Justices have not cognizance of 

what actions. 



Be it enacted by the Legislature of the State of Kansas: 

(4552) §1, Jurisdiction. The jurisdiction of justices of 
the peace in civil cases shall be coextensive with the county 
wherein they may have been elected, and wherein they shall 
reside. 

Great allowance should be made for the ignorance of justices; and if 
from the record can be gathered what the magistrate intended to do and 
decide, and there is that which, however irregularly and inartificially pre- 
pared, can be construed into an exoression of that intention, the record 
will be upheld asasuthcient record of the intended act and decision. Wil- 
ton Town Co. V. Humphrey, 15-372. 

A justice of the peace, under ? 131 of the "justices' act," may try an 
action in replevin only when the property is of less value than flOO. If at 
any stage of the proceeding it shall be ascertained that the value amounts 
-20 
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to that sum, although it may have been appraised at less, his jurisdiction 
is ousted. Garrett v. Wood, 3-232. 

(4553) §2. Jurisdiction in Particular Cases. Under the 
limitations and restrictions herein provided, justices of the 
peace shall have original jurisdiction of civil actions: [Firsi^'] 
For the recovery of money only, and to try and determine the 
same where the amount claimed does not exceed three hun- 
dred dollars. Second, To try the action for the forcible entry 
iind detention, or detention only, of real property. Thirds To 
issue orders of attachment and proceed asjainst the goods and 
effects of debtors in certain cases. Fourth, To issue subpoenas 
for witnesses, and compel their attendance in causes and mat- 
ters pending before them, or other cause or matter wherein 
they may be required to take depositions. Fifth, To issue 
executions on judgments rendered by them. Sixth, To pro- 
ceed against security for costs and bail for the stay of execu- 
tion before them in the manner prescribed by law. Seventh, 
To proceed against constables failing to make return, making 
false return, or failing to pay over money collected on execu- 
tion issued by any such justice. Eighth, To administer any 
oath or affirmation authorized or required by law to be ad- 
ministered. Ninth, To take the acknowledgment of deeds, 
mortgages, and other instruments in writing. Tenth, To act, 
in the absence of the probate judge, in the trial of contested 
elections of justices of the peace. Eleventh, To solemnize 
marriasres. [L. 1870, ch. 88, § 1 (§2, as amended); took effect 
March lO, 1870.] 

Where an action for the recovery of money only has been commenced 
before a justice of the peace, and is afterward appealed to the district court, 
the defendant has no absolute right in the district court to set up, claim 
and prove a set-oflf exceeding the amount of $300. Wagstaff v. Chaliiss, 
31-213. 

Jurisdiction of justices is not limited to any summary proceeding by 
attachment as for a contempt, but includes any proceeding, even an ordi- 
nary action, and justice has jurisdiction of action against constable for fail- 
ing to pay over money on demand collected by the constable on execution 
issued by the justice. Dodge v. Kincaid, 30-347. 

Suit in replevin, value of property $15; on appeal after trial, too late to 
raise question that district court had no jurisdiction of appeal from justice. 
Whether replevin is within prohibition regarding appeals, second clause 
n32, justice act, (amended, ch. 88, L. 1870, J 10,) not decided. Miller v, 
Bogart, 19-117. 

District courts also have jurisdiction in action for recovery of money 
only, where the amount exceeds $100 and is less than $300. (9-163.) Shoe- 
maker v. Brown, 10-391. 
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A justice of the peace has no jurisdiction of a suit against a school dis- 
trict where the amount exceeds $100. (G. S., ? 8G, ch. 92.) Jones v. School 
District, 8-362. , 

(4554) §3. Jurisdiction, Amount $300. When the bal- 
ance claimed to be due on any open or unsettled account, or 
on any bill, note or bond, shall not exceed three hundred dol- 
lars, the party by whom such balance shall be claimed may 
commence his action therefor, before a justice of the peace, 
who shall have power, and he id hereby authorized, to hear 
and determine the matters in controversy, without regard to 
the amount of the original account or contract, and he may 
render judgment for any balance found due, not exceeding 
three hundred dollars. 

Suit before justice of the peace, bill of particulars $99.13, set-off $15.86}. 
After jury summoned plaintiff amended, adding items to amount of $20, 
and defendant amended, adding items to amount of $11. Before sub- 
mission the plaintiff withdrew all additional items except $5, and the 
defendant all his additional items. The justice was not divested of juris- 
diction. Wooster v. McKinley, 1-317. 

(4555) §4. On Undertaking! $500. In actions founded 
upon an undertaking given in pursuance of law in any civil 
proceeding pending before a justice, such justice, or his suc- 
cessor in office, shall have jurisdiction thereof, where the sum 
due or demanded on such undertaking does not exceed five 
hundred dollars. 

Justice of the peace cannot issue an attachment on claim not due. 
Lyons v. Insley, 32-174. 

(4556) § 5. Confession of Judgment. If any debtor shall 
appear before a justice of the peace, without process, and con- 
fess that he is indebted to another, it shall be lawful for such 
justice, on the application of the creditor, to render judgment 
on such confession against the debtor. 

Filing confession of jud^'ment under ?114, justice code. The personal 
presence of the defendant is not absolutely necessary in such cases, and 
J 5 does not apply. Bates v. McConnell, 32-5. 

(4557) § 6. Trespass, $100. Justices shall have jurisdiction 
in actions for trespass on real estate, where damages demanded 
for such trespass shall not exceed one hundred dollars. 

Action for damages against railroad company for failing to make suffi- 
cient cattle guards, is not an action for trespass. St. L. & S. F. E. R. v. 
Sharp, 27-135. 

The mere filing of an afli«1avit and answer duly verified, setting forth 
that the boundaries to land are in dispute, will not oust the justice of juris- 
diction. Duncan v. Yordy, 27-349. 
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Bill of particulars for firing prairie, burning hay, posts and rails and 
growing peach trees; action is not one of trespass, and justice has jurisdic- 
tion. Loring v. Rock wood, 13-178. 

When a bill of particulars does not show affirmatively and clearly that 
the action is for trespass upon real estate, the jurisdiction will be presumed. 
(Action for cutting timber and framing timber for saw mill, which mill 
they are taking away, and timber.) Kaub v. Mitchell, 12-59. 

(4558) §7. Title of Land in Dispute. If in any action 
commenced before a justice it appears to the satisfaction of the 
justice that the title or bounciaries of land is in dispute in such 
action, said action shall be stayed before said justice, and said 
justice shall, within ten days thereafter, certify said case, and 
transmit all papi^rs and process therein to the clerk of the dis- 
trict court of his county, and said case shall be docketed and 
thereafter proceeded with in the district court as if originally 
commenced therein. The justice before whom said a(!tion is 
commenced shall require of the defendant setting up said title 
or boundary, to set forth in his answer or bill of particulars a 
full and specific statement of the facts constituting his defense 
of said title or boundary brought in question; and the defend- 
ant shall be required to make affidavit of the truthfulness of 
the statements m his said answer or bill of particulars con- 
tained, and that said defense is bonajide, and not made for vex- 
ation or delay, but for the promotion of justice. [ L. 1870, ch. 
88, §2 (§7, as amended); took effect March 10, 1870.] 

Action for rent; defendant claimed title in himself. Justice certified 
case to district court for trial. Douglass v. Geiler, 32-500. 

By the amendment of §2, ch. 28, Laws 1870, instead of an action com- 
menced before a justice which involved the title of land being dismissed, 
the justice is required to certify it for trial to the district court, as if 
originally commenced in that court. Douglass v. Easter, 32-498. 

The notice to leave premises for the possession of which the action is 
about to be brought, must be served at least three days before commencement 
of action, and the action must be brought within a reasonable time there- 
after. Doudass V. Whitaker, 32-381. 

Action against railroad company for damages for failure to make suflB- 
cient cattle-guards, is not an action for trespass. St. L. & S. F. R. R. v. 
Sharp, 27-135. 

The mere filing of an aflidavit and answer duly verified, setting forth 
that the boundaries to land are in dispute, will not oust the justice of juris- 
diction. Duncan v. Yordy, 27-349. 

The defendant raising the question of title in dispute, cannot complain 
of the justice certifying the case up, although no affidavit is filed. Bern- 
stein V. Smith, 10-67. 

(1860.) Whenever title or boundaries to land come in dispute, in any 
case before a justice of the peace, either in the pleadings or in the evi- 
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•dence, his jurisdiction ceaaes, and be should dismiss the case. Burt v. Rey- 
burn, McC.-98. 

(4559) § 8. No Jurisdiction. Justices shall not have cog- 
nizance of any action : Flrst^ To recover damages for an assault 
or an assault and battery; or, Second^ In any action for slander 
or malicious prosecution; or, Thirdy In actions against justices 
of the peace or other officers, for misconduct in office, except 
in the cases provided for in this act; or, Fovrthy In actions on 
contracts for real estate; or. Fifths In actions in which the title 
to real estate is sought to be recovered, or may be drawn in 
question. 

Failing to pay over money collected on execution is misconduct in office. 
< 12-251.) Dodge v. Kincaid, 30-347. 



Articlb 2— commencement OF AN ACTION. 



SEC. SEC. 

9. How action commenced. ' 13. Service on corporation 

10. When ^ardian necessary, how 

appointed. 

11. The summons. 

12. Service and return. 



14. On insurance company. 
16. On foreign corporation. 

16. On minor. 

17. Time for appearance. 



(4560) §9. Action Commenced. Actions before justices 
of the peace are commenced by summons, or by appearance 
and agreement of the parties, without summons. In the 
former, the action is deemed commenced upon delivery of the 
writ to the constable to be served, and he shall note thereon 
the time of receiving the same. In the latter case, the action 
is deemed commenced at the time of docketing the case. 

Where a suit has been brought in a justice's court, against a municipal 
corporation existing under the act relating to cities of the second class 
(ch.l9, Gen. Stat. 1868), and there was no regular service of summons, but 
instead thereof the mayor appeared to such suit in behalf of such corpora- 
tion : Heldf That such appearance was authorized by law, and bound the 
■city. City N. Lawrence v. Hoysradt, 0-170. 

(4661) §10. Guardian Appointed. When a guardian to 
the suit is necessary, he must be appointed by the justice, as 
follows: First J If the infant be plaintiff, the appointment must 
be made before the summons issued, upon the application of 
the infant, if he be of the age of fourteen years or upwards; if 
under that age, upon the application of some friend. The 
■consent, in writing, of the guardian to be appointed, and to be 
responsible for the costs if he fail in the action, must be filed 
-with the justice. Second^ If the infant be defendant, the guar- 
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dian most be appointed before the trial. It is the right of the 
infant to nominate his own guardian, if the infant be over 
fourteen years of age, and the proposed guardian be present 
and consent, in writing, to be appointed; otherwise, the justice 
may appoint any suitable person who gives such consent. 

(4562) §1L Summons. The summons shall be dated the 
day it is issued, signed by the justice issuing the same, directed 
to a constable of the proper township (except in case a person 
be deputed to serve it, in which case it shall ,be directed to 
such person), must contain the name or names of the defend- 
ant or defendants, if'known; if unknown, give a description of 
him or them, and command the officer or person serving the 
same to summon the defendant or defendants to appear before 

such justice, at his office in township, at a time specified 

therein, and must describe the plaintiff's cause of action in such 
general terms as to apprise the defendant of the nature of the 
claim against him; and there shall be indorsed on the writ the 
amount for which the plaintiff will take judgment, if the de- 
fendant fail to appear. If the defendant fail to appear, judg- 
ment shall not be rendered for a larger amount and the costs. 

The indorsement of the amount on the summons is a limitation only 
when the defendant fails to appear. Gas Co. v. SchUefer, 22-468. 

(4563) §12. Service land Betum. The summons must be 
returnable not more than twelve days from its date, and must, 
unless accompanied with an order of arrest, be served at least 
three days before the time of appearance, as follows : Firsiy By 
delivering a copy of the summons, with the indorsement there- 
on (certified by the constable or person serving the same to be 
a true copy), to the defendant, or leaving the same at his usual 
place of residence. Second^ An acknowledgment on the back 
of the summons, or the voluntary appearance of a defendant, 
is equivalent to service. 

The service was good, except that it was made only two days before the 
time set for trial, while it should have been at least three days before that 
time. The service wan merely irregular; it was not no service, or a mid ser- 
vice; and a judgment rendered thereon was not void, but at most was only 
voidable. Nelson v. Becker, 14-510. 

Indorsement on the summons, failing to claim interest; interest allowed 
where defendant apx)eared ; not error. Gas CJo. v. Schliefer, 22-469. 

(4564) §13. Service of Summons on Corporation. A 

summons against a corporation may be served upon the presi- 
dent, mayor, chairman of the board of directors or trustees, or 
other chief ofBeer; or, if its chief officer is not found in the 
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county, upon its cashier, treasurer, secretary, clerk or manag- 
ing agent; or, if none of the aforesaid officers can be found, 
by a copy left at the office or usual place of business of such 
corporation, with the person having charge thereof. 

Service of summons on corporation insufficient in this case. It does not 
show that said M. was president or chairman of the board of directors, or 
other chief officer, cashier, treasurer, secretary, clerk or managing agent, 
and is not good either under J 68, ch. 80, or J 13, ch. 81. U. P. Rid. v. Pills- 
bury, 29-653. 

Where a suit had been brought in a justice's court, against a municipal 
corporation existing under the act relating to cities of the second class 
(ch.l9, Gen. Stat. 1868), and there was no regular service of summons, but 
instead thereof the mayor appeared to such suit in behalf of such corpora- 
tion: Heldj That such appearance was authorized by law, and bound the 
city. City N. Lawrence v. Hoysradt. 6-170. 

(4565) §14. Service of Summons on Insurance Com- 
pany. When the defendant is an incorporated insurance com- 
pany, and the action is brought in the county in which there is 
an agency thereof, the service may be upon the chief officer of 
such agency. 

(4566) §15. Summons; Foreign Corporation. When the 
defendant is a foreign corporation, having a managing agent 
in this state, the service may be upon such agent. 

(4567) §16. Summons; Minor. When the defendant is 
a minor, under the age of fourteen years, the service must 
be upon him and upon his guardian or father; or, if neither of 
these can be found, then upon his mother, or the person hav- 
ing the care and control of the infant, or with whom he lives. 
If neither of these can be found, or if the minor be more than 
fourteen years of age, service on him alone shall be sufficient. 
The manner of service may the same as in the case of adults. 

(4568) §17. Time for Appearance; One Hour. The par- 
ties are entitled to one hour in which to appear, after the time 
mentioned in the summons for appearance, or to which the 
case is adjourned, but are not bound to remain longer than 
that time, unless both parties have appeared, and the justice, 
being present, is engaged in the trial of another cause. In 
such case the justice may postpone the time of appearance until 
the close of such trial. 



312 justices' code. §§18-20. 



Article 3— ARREST AND BAIL. 

8BC. SEC. 

18. CaiLces for arrest ; affidavit. 24. Defendant not to be kept in 

19. Order may accompany summons. custody in case of continu- 

20. Undertaking^ of plaintiff. ance, unless, etc. 

21. Ordersliall be delivered to whom; 25. Counter-altidavit ; defendant 

shall state what. discharged, when. 

22. How executed. 26. Issuing of onler of arrest after 

23. Proceedings after arrest. judgment; affidavit. 

27. Order to be delivered to whom ; 
I shall require what. 

(4569) §18. Arrest; Causes; Affidavit. An order for the 
arrest of the defendant in a civil action shall be made by the 
justice of the peace before whom the same is brought, when 
there is filed in his offico an affidavit of the plaintiff, his au- 
thorized agent or attorney, made before any person authorized 
by law to administer oaths, stating the nature of the plaintiff's 
claim, that it is just, the amount thereof, as near as may be, and 
showing one or more of the following particulars: First ^ That 
the defendant has removed or begun to remove any of his 
property out of the county, with intent to defraud his creditors. 
Secondy That the defendant has begun to convert his property, 
or any part thereof, into money, for the purpose of defrauding 
his creditors. Thirds That he has property or rights in action 
which he fraudulently conceals. Fourth^ That he has assigned, 
removed or disposed of, or has begun to assign, remove or dis- 
pose of his property, or any part thereof, with intent to defraud 
his creditors. F\fth, That the defendant fraudulently con- 
tracted the debt or incurred the obligation for which suit is 
about to be brought. Sirth^ That the defendant is about to ab- 
scond, with intent to defraud his creditors. The affidavit shall 
also contain a statement of the facts claimed to justify the be- 
lief in the existence of one or more of the above particulars. 

Agent or attorney may make affidavit for arrest Baker y. Knicker- 
bocker, 25-290. 

This section requires that the affidavit shall contain a statement of the 
fJBwrt* claimed to justify the belief in the existence of one or more of the 
grounds for the order of arrest. Hauss v. Xohlar, 25-643; Gillett v. Thie- 
bold, 9-427. 

(4570) § 19. Order Accompany Summons. The order of 
arrest may be made to accompany the summons, or at any time 
afterwards before judgment. 

(4571) §20. Arrest; Bond. The order of arrest shall not 
be issued by a justice of the peace until there has been exe- 
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cuted, by one or more sufficient sureties of the plaintiff, a 
written undertaking, to the effect that the plaintiff shall pay 
to the defendant all damages which he may sustain by reason 
of the arrest, if the order be wrongfully obtained, not exceed- 
ing double the amount of the plaintiff's claim, stated in the 
affidavit. 

(4572) §21. Order; Requirements. The order of arrest 
shall be addressed ana delivered, with a copy of the affidavit, 
to a constable of the proper township; it shall state the names 
of the parties, the amount of the plaintiff's claim specified in 
the affidavit, be signed by the justice of the peace issuing it, 
and shall require the constable to arrest the defendant and 
bring him forthwith before said justice. 

(4573) §22. Arrest; How Executed. The officer receiv- 
ing saidf order shall execute the same by forthwith arresting 
the defendant and delivering to him a copy thereof, and of the 
affidavit; and the defendant so arrested, unlet^s the claim of the 
plaintiff, specified in the affidavit, and costs of suit, are paid, 
or unless discharged from custody by order of the plaintiff', 
shall be taken by such constable, forthwith, before the justice 
of the peace by whom said order of arrest was issued, and 
kept in custody until discharged by law. 

(4574) §23. Proceedings After. Upon the return of said 
oraer of arrest, executed in pursuance of the preceding section, 
the trial of said cause shall proceed, unless for good cause 
shown, upon the application or either party, or at the instance 
of the justice himself, the same shall be continued, as is pro- 
vided f(3r in other cases before justices of the peace; and wnen 
the trial of said cause is continued for any period, the defend- 
ant, upon executing, with one or more sufficient sureties, a 
written undertaking to the effect that if judgment be rendered 
against him upon the final determination of the action, he will 
render himself amenable to the process thereon ; or upon de- 
positing in the hands of the justice of the peace the amount 
of money mentioned in the order of arrest, and the probable 
amount of cost of suit, shall be forthwith discharged from cus- 
tody. 

^4575) §24. Continuance; Custody. In no case shall the 
defendant be detained in the custody of the officer, when a 
continuance has been for a period of more than forty-eight 
hours, unless said continuance has been made at the instance, 
or with the consent, of the defendant himself. 

(4576) §25. Grounds of Arrest; Counter- Affidavit If 
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the defendADt, before the commencemeDt of the trial, £Qe his 
affidavit with the justice, deDjing the grounds laid in the affi- 
davit of the plaintiff for the arrest, the troth of snch grounds 
shall be considered in issue on the trial, and shall be tried at 
the same time and in the same manner as the other issues in 
the case; but a separate finding shall be made whether such 
grounds are "true" or "not sustained by the evidence." K 
all the grounds are found to be not sustained by the evidence, 
the defendant shall be discharged. 

Count er-affidaWt filed, and defendant diFcharjred on accooDt of technical 
defect in the proceedings. Judgment entered on the note, and proceed injip 
affirmed in diblrict court on error, and reversed by saj^eme court, and in 
meantime abstract of ju<Iginent entered in the district court Execution 
against the j^erson should not Ix' awarded till the issue made by the counter- 
affidavit has been first tried. Howe Machine Co. v. Lincoln, 25-312. 

Betum of constable, made on copy of order of arrest, but it did not have 
the name of the justice on it. The mistake in giving the wrong paper to 
the defendant did not vitiate the proceedings, and any mistake waa waived 
by the action of the defendant. Howe Machine Co. v. Lincoln, 24-125. 

(4577) §26. Arrest After Judgment On judgment 
against the defendant, in any civil action before a justice of the 
peace, when the defendant is in the custody of the officer, as 
hereinbefore provided, or if, after judgment against him, there 
is filed, in the office of snch justice, an affidavit of the plaintiff, 
his authorized agent or attorney, made before any person com- 
petent to administer an oath, stating the amount of judg- 
ment remaining unpaid, and one or more of the particulars 
mentioned in section eighteen, said justice of the peace shall, 
unless otherwise ordered by the plaintiff, issue an execution, 
and accompany the same with an order for the arrest of the 
defendant. 

Kxecntion apainst the per?on should not be awarded till the issue made 
n the counter-affidavit has been first tried. Howe Machine Co. v. Lincoln, 
25-312. 

(4578) §27. Order of Arrest; How Executed. Said or- 
der of arrest shall be addressed and delivered, with a copy of 
the affidavit, to the constable bavins^ said execution, and shall 
state the names of the parties, be signed by the justice issuing 
it, and state the amount of the judgment and costs unpaid, and 
shall require the officer, in case the same shall not be paid, or 
an amount of property of the defendant, whereon to levyiexe- 
cution, sufficient to satisfy the same cannot be found in his 
county, to arrest the defendant, if not already in the custody 
of the officer, and deliver him to the sheriff of the proper 
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county, to be committed by him to the jail of the county, and. 
kept in custody until discharged by law. 



Article 4— ATTACHMENT. 



28. Affidavit for attachment; attach- 

ment when defendant is a 
foreign corporation or non- 
resident. 

29. Undertaking to be given. 

30. The issuing, delivery and com- 

mand of attachment. 

31. Return dav. 

32. How attachments executed. 

33. How property discharged firom 

attachment. 

34. Inventory when two or more at- 

tachments; priority of liens. 

35. How orders served when accom- 

panied with summons; pro- 
ceedings if summons cannot 
be served. 
86. Perishable property to be sold, 
when; how money realized 
disposed of. 

37. Proceedings against garnishee. 

38. Copy of order and notice, how 

served. 

39. Examination of garnishee. 

40. Money due defendant may be 

paid into court. 

41. Attachment for garnishee. 

42. Property or money in hands of 

garnishee, how disposed of. 

43. Plaintiff may proceed against 

garnishee, wnen. 

(4679) § 28. Affidavit, and Grounds For. The plaintiff in 
a civil action [before a justice of the peace"] for the recovery of 
money may, at or after the commencement thereof [when there 
is fled in his office an affidavit of the plaintiff] his ac/eiit or attorney ,, 
showing the nature of the plaintiff's claim, that it is just, the amount 
which the affiant believes the plaintiff ought to recover, and the exist- 
ence of some one or more of the following particidars,] * have an at- 
tachment against the property of the defendant, and upon the 
grounds herein stated: ^Hrst, When the defendant or one of 
several defendants is a foreign corporation or a non-resident of 
this state (but no attachment shall be granted on the ground 

*"The wordi in iialica and in braoketa were accidentally omitted. This aeotion should bt 
reSnactod as here printed." 

The foregoing note appears in the Session Laws of 1870, and the above section appears in this 
work as there prfntod. 
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44. Trial of truth of answer of gar- 
nishee may be demanded, 
when. 
451 When judgment shall be ren- 
dered. 
46. Attachment discharged upon, 
judgment for defendant. 
Judgment, how satisfied. 
Order to re-seize property. 
Who to determine priorities. 
Officer's return. 
Garnishee liable to plaintiff. 
When defendant may retain 

property. 
Duty of justice when counter- 
affidavit filed. 
54. Proceedings to be certified to 
district court where there are 
lands but no goods, etc 
54a. Attachment or garnishment at 
the commencement of the 
action; affidavit, summons, 
etc. 
546. The summons, directions and 

contents. 
54c. Proceedings in garnishment. 
54d. Publication of summons, when 
made. 
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or grounds in this clause stated, for any claim other than a 
debt or demand arising upon contract, judgment or decree, un- 
less the cause of action arose wholly within the limits of this 
state, which fact must be established on the trial); or, Second^ 
When the defendant or one of several defendants has ab- 
sconded with intent to defraud his creditors; or, Thirds Has 
left the county of his residence to avoid the service of a sum- 
mons; or. Fourth^ So conceals himself that a summons cannot 
be served upon him; or, F[fth^ Ls about to remove his property, 
or a part thereof, out of the jurisdiction of the court, with the 
intent to defraud his creditors; or, Sixih^ Is about to convert 
his property, or a part thereof, into money, for the purpose of 
placing it beyond the reach of his creditors; or. Seventh^ Has 
property or rights in action which he conceals; or, Eiqhth, Has 
assigned, removed or disposed of, or is about to dispose of his 
property, or a part thereof, with the intent to defraud, hinder 
or delay his creditors; or, Kinik, Fraudulently contracted the 
debt, or fraudulently incurred the liability or obligation, for 
which suit is about to be or has been brought; or, Tenth, Where 
the damages for which the action is brought are for injuries 
arising from the commission of some felony or misdemeanor; 
or, Ekvmth, When the debtor has failed to pay the price or 
value of the article or thing delivered, which by contract he 
was bound to pay upon delivery. [L.1870, ch. 88, §3 (§28, 
as amended); took effect March 10, 1870.] 

Justice issuing attachment on debt before due. A claim that the justice 
did not have jurisdiction to issue the order of attachment, or that he 
wrongfully issued the same, is hardly sufficient to render the justice liable. 
Connelly v. Woods, 31-363. 

Where, upon a motion to discharge an attachment, affidavits are read 
and oral evidence is submitted tending to prove all the facts necessary to 
sustain the attachment, and thereupon the court refuses to grant such a 
motion, a reviewing court will not disturb such ruling. Urquhart v. Smith, 
5-447. 

Decision by justice on motion to discharge attachment because property 
js exempt, is not conclusive. Watson v. Jackson, 24-442. 

Agent or attorney may make affidavit in attachment. Baker y. Knicker- 
bocker, 25-290. 

Generally, in our codes of procedure, the word "defendant" is a collec- 
tive name which includes all the separate defendants; and it is probably so 
used in J2 28 and 53 of the justices' code; but the word ''defendants'' is also 
used in said 2 28 in a very different sense, evidently meaning the defend- 
ants severally. Said section says: "When the defendant, or one of several 
defendants," etc., the word "defendant" evidently meaning the sole defend- 
.ant when there is only one defendant, and all when there are several de- 
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fendante; while the word '^defendants," used in the same section, evidently 
means each of the delendants severally. Williams v. Mutbersbaugh, 29- 
734. 

Before justice can is«ue order of attachment, (l}an action must be com- 
menced at the time or before the order of attachment is issued; (2) an 
affidavit for the attacbment must be filed; (3) an attachment bond or un- 
dertaking must be given. Connelly v. Woods, 31-363. 

(4580) §29. Attachment Bond. The order of attachment 
shall not be issued by the justice until there has been executed 
in his office, by one or more sufficient sureties of the plaintiff, 
to be approved by the justice, an undertaking, not exceeding 
double the amount of the plaintiff"s claim, to the effect that 
the plaintiff shall pay the defendant all damages which he may 
sustain by reason of the attachment, if the order be wrongfully 
obtained. 

(4581) § 30. Order. The order of attachment may be made 
to accompany the sunmions, or at any time afterward before 
judgment; it shall be addressed and delivered to any constable 
of the proper township, and shall require him to attach the 
goods, chattels, stocks or interest in stocks, rights, credits, 
moneys and effects of the defendant in his county, not exempt 
by law from being applied to the payment of the i)laintift*'s 
claim, or so much thereof as will satisfy the plaintiff's claim, 
to be stated in the order as in the affidavit, and the probable 
costs of the action, not exceeding fifty dollars. 

Justice cannot issue order of attachment on claim not yet due. Connelly 
V. Woods, 31-363. 

(4582) §31. Betum Day. The return day of the order of 
attachment, when issued at the commencement of the action, 
shall be the same as that of the summons; w^hen issued after- 
wards, it shall be executed and returned forthwith. 

(4583) §32. Attachments Executed. When there are 
several orders of attachment against the same defendant, in 
the hands of the same officer, they shall be executed in the 
order in which they were received by said officer. lie shall go 
to the place where the defendant's property may be found, and 
there, in the presence of two creditable persons, declare that 
by virtue of said order, he attaches said property at the suit of 
such plaintiff; and the officer, with two householders of the 
county, who shall be first sworn or affirmed by the officer, 
shall make a true inventory and appraisement of all property 
attached, which shall be signed by the officer and said house- 
holders, and returned with the order; when the property can 
be come at, he shall take the same into his custody, and hold 
it subject to the order of the justice. 
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(4584) §33. Property Discharged; Forthcoming Bond. 

The constable shall deliver the property attached to the per- 
son in whose possession it was found, upon the execution by 
such person, in the presence of the constable, of an undertak- 
ing to the plaintiff, with one or more sufficient sureties, resi- 
dent in the county, to the effect that the parties to the same 
are bound in double the appraised value thereof, that the prop- 
erty or its appraised value in money shall be forthcomins: to 
answer the judirnient of the court in the action; but if it shall 
appear to the court that any part of said property has been lost 
or destroyed by unavoidable accident, the value thereof shall 
be remitted to the person or persons so found. 

When an order of attachment against property of A. is levied upon per- 
sonal property in possession of B., and B. thereafter procures the execution 
of a forthcoming bond by C, and the property is then returned to posses- 
sion of B.: Heldy That such bond is in law the obligation of B., and that 
both B. and his surety C. are thereafter estopped to deny that the property 
8o attached and bonded was the property of A. Wolf v. Hahn, 28-588. 

The law makes a distinction between a release of the property from 
attachment, and the return thereof to the owner. That the property was 
sold upon a certain execution, and the plaintiff in error was interested in 
such execution, does not chailge the rule. This action was on the bond. 
The sole object for giving the bond failed, as the property was not restored; 
therefore, no recovery can be had upon it. (11-167.) Eddy v. Moore, 
23-114. 

Undertaking to release attached property, bond stating "to the plaintiff, 
in the sum of $85, that the defendant shall perform the judgment of the 
said magistrate in this action touching the attachment herein; " these last words 
are surplusage, and do not vitiate the bond. Endress v. Ent, 18-236. 

All the parties on attachment bond may be sued without issuing execu- 
tion against the principal. Endress v. Ent, 18-236. 

(4585) §34. Inventory; Priority. Different attachments 
of the same property may be made, and one inventory and 
appraisement shall be sufficient. The lien of the attachments 
shall be in the order in which they are served, and the subse- 
(juent attachments shall be served on the property as in the 
hands of the officer, and subject to the prior attachments. 
The justice who issued the attachment having the priority of 
lien, shall determine all questions as to the priority of liens on 
the property attached. 

(4586) §35. Service of Order; Publication. If the order 
of attachment is made to accompany the summons, a copy 
thereof and the summons shall be served upon the defendant 
in the usual manner for the service of summons, if the same 
can be done within the county: and when any property of the 
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defendant has been taken under the order of attachment, and 
it shall appear that the summons issued in the action has not 
been and cannot be served on the defendant in the county, in 
the manner prescribed by law, the justice of the peace shall 
continue the cause for a period not less than thirty or more 
than fifty days; whereupon the plaintiff shall proceed, for 
three consecutive weeks, to publish, in some newspaper printed 
in the county, or, if none be printed therein, then in some 
newspaper of general circulation in said county, a notice, 
stating the names of the parties, the time when, by what jus- 
tice of the peace, and for what sum said order was issued and 
the time when the cause will be heard, and shall make proof 
of such publication to the justice; and thereupon said action 
shall be proceeded with the same as if said summons had been 
duly served. 

In an attachment case before justice, against a non-resident defendant, 
the continuance for service by publication must by statute be **for a pe^od 
not less than 30 nor more than 50 days." Held, That the statutory rule of 
computing time obtains, and that the day of continuance must be ex- 
cluded, but the day of trial included. Warner v. Bucher, 24-478. 

(4587) §36. Perishable Property. When the cause is 
continued, as provided for in the preceding section, and it 
shall appear that any of the property taken under the attach- 
ment is live stock, or is of a perishable nature, the justice may 
issue his order directing the officer having custody thereof, to 
dispose of the same as upon execution; and the moneys real- 
ized therefrom shall be paid over to the justice, and applied as 
other money realized from the sale of the property attached is 
applied. 

(4588) §37. Against Garnishee. When the plaintiff, his 
agent or attorney, shall make oath, in writing, that he has 
good reason to and does believe that any person or corpora- 
tion, to be named, and within the county where the action is 
brought, has proj)erty of the defendant (describing the same), 
or credits in his possession, or is indebted to him, if the officer 
cannot come at the property, he shall leave with such garnishee 
a copy of the order of attachment, with a written notice that 
he appear before the justice, at the return of the order of 
attachment and answer, as provided in section thirty-nine: 
Provided^ That when the garnishee is a corporation, the answer 
day for such garnishee shall in no case be Icjss than ten days 
from the day of service of the written notice aforesaid; and if 
the office or place of business of the president or other head 
of said corporation, or of the secretary, cashier, or managing 
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agent thereof, is not held or kept in the county where the 
action is pending, the answer day for such garnishee shall not 
be less than twenty days from the day of ser\dce of written 
notice as aforesaid. [L. 1870, ch. 88, §4 (§37, as amended); 
took effect March 10, 1870.] 

Agent or attorney may make affidavit. Baker v. Knickerbocker, 25-290. 

The garnishment proceedin<?s in this case were brought under ch. 163, 
Laws 1872. The first section of that chapter provides for issuing a sum- 
mons in garnishment, ancl this section corresponds with ? 37 of the justices*^ 
code. Seymour v. Cooper, 2G-544. 

Garnishee proceedings reach only to those debts which, whether due or 
not, are owing by the garnisliee to the debtor at the time of the service of 
the garnishee process. Thelps v. A. T. & S. F. R. R., 28-165. 

(4589) §38. Service. of. The copy of the order and notice 
shall be served upon the garnishee as follows: If he be a per- 
son, they shall be served upon him personally, or left at his 
usual place of residence; if a corporation, they shall be left 
with the president or other head of the same, or the secretary, 
cashier or managing agent thereof. 

(4590) §39. Examination; Garnishee. The garnishee 
shall appear before the justice, in accordance with the command 
of the notice, and shall answer, under oath, all questions put to 
him touching the property of every description and credits of 
the defendant, in his possession or under his control; and he 
shall disclose truly tlie amount owing^ by him to the defendant, 
whether due or not; and in the case of a corporation, any stock 
therein held by or for the benefit of the defendant, at or after 
the service of the notice. The examination of the garnishee, 
with the questions and answers, shall be reduced to writing by 
the justice, or in his presence signed by the party and filed, 
unless the parties otherwise agree. 

Garnishment proceedings are provided for and prescribed by |J 39 to 54 
of the justices' code. Seymour v. Cooper, 20-.>44. 

In general, the personal earnings of a debtor for three months next pre- 
ceding the issuing of any process against him for the collection of debt, 
whether such process is isfcued before or after judgment, so far as such 
earnings are necessar>' for the support of the debtor's family, are exempt. 
Defendant's mother and sister constitute a family in this case. Seymour 
V. Cooper, 2r)-544. 

Garnishee proceedings reach only to those debts which, whether due or 
not, are owing by the garnishee to the debtor at the time of the service of 
the garnishee process, and new contracts made thereafter are not affected 
thereby. Phelps v. A. T. <fc S. F. R. K., 28-165. 

(4591) §40. Money Paid into Court. A garnishee may 
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pay the money owing to the defendant by him, to the constable 
having the order of attachment, or into court He shall be 
discharged from liability to the defendant for any money so 
paid, not exceeding the plaintiff's claim. He shall not be sub- 
ject to costs beyond those caused by his resistance of the claim 
against him, and if he disclose the property in his hands, or 
the true amount owing by him, and deliver or pay the same 
according to the order oi the court, he ^hall be allowed hip 
costs. 

(4692) §41. Attachment; Contempt. If the ^mishee 
do not appear and answer, as required by section thirty-nine, 
the justice may proceed against him by attachment, as for a 
contempt. 

(4698) §42. Disposition of Propertj or Money. If the 

garnishee appear and answer, and it is discovered on his 
examination that at or after the service of the order of attach- 
ment and notice upon him, he was possessed of any property 
of the defendant, or was indebted to him, the justice may 
order the delivery of such property, and the payment of the 
amount owing by the garnishee into court, or may permit the 
garnishee to retain the property or the amount owing, upon 
the execution of an undertaking to the plaintiff, by one or 
more sufficient sureties, to the effect that the amount shall bo 
paid or the property forthcoming, as the court may direct. 

Garnishee proceedings reach only to those debts which, whether due or 
not, are owing by the garnishee to the debtor at the time of the service of 
the garnishee process, and new contracts made thereafter are not affected 
thereby. Phelps v. A. T. & S. R R. R., 28-165. 

Three months' earnings, necessary to support debtor's family, are 
exempt. Seymour v. Cooper, 20-^544. ( See amendment to exemption law, 
acts 1886.) 

The judgment in a trial under J 44, if against the garnishee, is rendered 
in accordance with {42 of the justices' code; and if in favor of the gar- 
nishee, it is rendered merely for costs, and a judgment under said J§ 44 and 
42 is not a final determination as to the liability or non-liability of the 
garnishee to the alleged debtor, the defendant in the main action. Board 
V. Scoville, 13-32; Fitch v. Fire Ins. Co., 23-366. 

(4594) §43. Plaintiff Proceed against Garnishee. If 

the garnishee fails to appear and answer, or if he appears and 
answers, and his disclosure is not satisfactory to the plaintiff, 
or if he fails to comply with the order of the justice to deliver 
the property and pay the money owing into court, or give the 
undertaking required in the preceding section, the plaintiff 
may proceed against him in an action, in his own name, as in 

'-21 
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other cases; and thereupon such proceedings may be had as 
in other actions, and judgment may be rendered in favor of 
the plaintiff for the amount of the property and credits of 
every kind, of the defendant in the possession of the gar- 
nishee, and for what shall appear to be owing by him to the 
defendant, and for the costs of the proceedings against the 
garnishee. If the plaintiff' proceed against the garnishee by 
action, for the cause that his disclosure was unsatisfactory, 
unless it appears in the action that such disclosure was incom- 
plete, the plaintiff shall pay the costs of such action. The 
judgment m this action may be enforced as judgments in 
other cases. When the claims of the plaintiffs in attachment 
are satisfied by the garnishee, he may, on motion, be sub- 
stituted as the plaintiff in the judgment. 

(4595) §44. Truth of Answer. The plaintiff may give 
notice to the justice that the answer of the garnishee is un- 
satisfactory, and demand a trial of the truth of such answer, 
and the justice shall thereupon appoint a day for such trial, 
which shall be conducted, in all respects, as in other cases. 

In a trial under J 44, to try the truth of the answer of a garnishee, no 
pleadings are required other than the affidavit for garnishment, the answer 
of the garnishee, and the notice that the answer is unsatisfectory. Fitch 
V. Ins. Co., 23-366. 

(4596) §45. When Judgment Rendered. Final judg- 
ment shall not be rendered against the garnishee until the 
action against the defendant in attachment has been deter- 
mined; and if, in such action, judgment be rendered for the 
defendant in attachment, the garnishee shall be discharged, 
and recover costs. If the plaintiff shall recover against the 
defendant in attachment, and the garnishee shall deliver up all 
property, moneys and credits oi the defendant in his pos- 
session, and pay all the moneys from him due, as the court 
may order, the garnishee shall be discharged, and the costs of 
the proceedings against him shall be paid out of the property 
and moneys so surrendered, or as the court may think right 
and proper. 

(4597) §46. Discharge. If judgment be rendered, in the 
action, for the defendant, the attachment shall be discharged, 
and the property attached, or its proceeds, shall be returned to 
him. 

(4598) §47. Judgment, how Satisfied. If judgment be 
rendered for the plaintiff, it shall be satisfied as follows: So 
much of the property remaining in the hands of the officers, 
after applying the moneys arising from the sale of perishable 
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property, and so much of the personal property, if any, as may 
be necessary to satisfy the judgment, shall be sold, by order of 
the justice, under the same restrictions and regulations as if 
the same had been levied on by execution; and the money 
arising therefrom, with the amount which may be recovered 
from the garnishee, shall be applied to satisfy the judgment 
and costs. If there be not enough to satisfy the same, the 
judgment shall stand, and execution may issue thereon for the 
residue, in all respects as in other cases. Any surplus of the 
attached property, or its proceeds, shall be returned to the de- 
fendant. 

(4599J §48. Order to Se-Seize. Thejustice may order the 
constable to repossess himself, for the purpose of selling it, of 
any of the attached property which may have passed out of 
his hands without having been sold or converted into money ; 
and the constable shall, tinder such order, have the same 
power to take the property as he would have under an order 
of attachment. 

(4600) §49. Priorities. Where several attachments are 
executed on the same property, or the same persons are made 
garnishees, the justice issuing the first order served, on the 
motion of any of the plaintiffs, may determine the amounts 
and priorities of the several attachments, and the proceeds 
shall be applied accordingly, 

(4601) §60. Officer's Beturn. The officer shall return, 
upon every order of attachment, what he has done under it. 
The return must show the property attached, and the time it 
was attached. When garnishees are served, th^ir names, and 
the time each was served, must be stated. The officer shall 
also return, with the order, all undertakings given under it. 

(4602) §51. Garnishee Liable. An order of attachment 
binds the property attached from the time of service, and the 
garnishee shall stand liable to the plaintiff in attachment for 
all property, moneys and credits in his hands, or due from him 
to the defendant, from the time he is served with the written 
notice mentioned in section thirty-seven; but when property 
is attached in the hands of a consignee or other person having 
a prior lien, his lien thereon shall not be affected by the attach- 
ment. 

Garnishee proceedings reach only to those debts which, whether due or 
not, are owing by the garnishee to the debtor at the time of the service of 
the garnishee process, and new contracts made thereafter are not affected 
thereby. Phelps v. A. T. & S. F. R. R., 28-lt)5. 

The judgment under U 42 and 44 is not a final determination as to the 
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liability or non-liability of the garnishee to the alleged debtor, the defend- 
ant in the main action. Board v. Scoville, 13-32; Fitch v. Ins. Co., 23-366. 

(4603) §52. Bond Discharging Attachment. If the de- 
fendant, or other person in his behalf, at any time before Judg- 
ment, cause an undertaking to be executed to the plamtiff, 
by one or more sureties, resident in the county, to be 
approved by the justice, in double the amount of the plain- 
tiff's claim, to be stated in his affidavit, to the effect that the 
defendant shall perform the judgment of the justice, the 
attachment in such action shall be discharged, and restitution 
made of any property taken under it, or the proceeds thereof. 
Such undertaldng shall also discharge the liability of a gar- 
nishee, in such action, for any property of the defendant in 
his hands. 

The law makes a distinction between a release of the property from at- 
tachment and the return thereof to the owner. That the property was 
Bold upon a certain execution, and the plaintiff in error was interested in 
Bach execution, does not change the rule. This action was on the bond. 
The sole object for giving the bond failed, as the property was not restored ; 
therefore, no recovery can be had upon it. (11-167.) Eddy v. Moore, 23- 
114. 

Undertaking to release attachment "to the plaintiff, in the sum of |85, 
that the defendant shall perform the judgment of the said magistrate in 
this action touching the aUachmeni herein ;^^ these last words are surplusage, 
and do not affect the bond. Endress v. Ent, 18-237. 

Appeal of the case by the defendant discbarges the attachment, and 
district court rightfully refused to hear motion for discharge. St. J. k D. 
a R. R. V. Casey, 14-604. 

(4604) §68. Counter- Affidavit Filed. If the defendant 
shall, before the trial is commenced, file an affidavit, denying 
the grounds laid for the attachment in the plaintiff's affidavit, 
the justice shall, on reasonable notice, in writing, being given 
to the opposite party, proceed to examine into the truth of the 
grounds laid for such attachment, and shall hear such evidence 
as may be produced by either party; and if it appear that such 
grounds are not sustained by the evidence, the justice shall 
discharge the attachment. 

But under our statutes we think it is clear beyond all question, that an 
attachment will not only lie against a partnership, but ^ill also lie against 
any member thereof for a partnership debt. It will lie against a partner- 
ship, however, only where all the members thereof have by their acts 
rendered themselves liable to an attachment. Each partner, however, is 
responsible for his own acts; and where one of the partners has rendered 
himself liable to an attachment, the attachment may not only be issued 
against him, but partnership property may be taken by attachment as a se- 
curity for the debt. (25-166; 5-376.) Williams v. Muthersbaugh, 29-734. 
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The decision on motion to discharge becaase exempt property is seized, 
is not conclosive. Watson v. Jackson, 24-442. 

Ordinary appeal bond by plaintiff, after judgment in his favor and at- 
tachment dissolved, which does not refer to the attachment, does not ttiki* 
the question of attachment to the district court. District court may refuhc 
to permit the same to be amended. Gates v. Sanders, 13-411. 

(4605 ) § 54. Certified to District Court ; Beal Estate. If, 

in any case where an order of attachment has been issued by a 
justice of the peace, it shall appear from the return of the offi- 
cer and from the examination of the ffamishee, that no prop- 
erty, moneys, rights, credits or effects oi the defendant has been 
taken under the attachment, but that the defendant is the owner 
of an interest in real estate in the county, the justice before 
whom such action is pending shall, at the request of the plain- 
tiff, forthwith certify his proceedings to the district court of the 
proper county; and thereupon the clerk of said court shall 
docket said cause, and the action shall be proceeded with in 
said court in all respects as if the same had originated therein. 

Cited, but not passed on. Seymonr v. Cooper, 26-544. 

(4606 ) § 54a. Garnishment at Commencement of Ac- 
tion. That in all personal actions arising upon contract be- 
fore justices of the peace, if the plaintiff, his agent or attorney, 
shall file with the justice, at the time of or after the com- 
mencement of the suit, an affidavit stating that he has good 
reason to believe, and does believe, that any person or corpo- 
ration to be named, and within the county where the action 
is brought, has property, money, goods, chattels, credits and 
effects m his hands, or under his contract [control], belong- 
ing to the defendant, or that such person or corporation is 
anywise indebted to the principal defendant, whether such in- 
debtedness be due or not, that the principal defendant (naming 
him) is justly indebted to the plaintiff in a given amount over 
and above all legal set-off, and that the plaintiff has good rea- 
son to and does believe that he will lose the same unless a 
garnishee summons issue to the aforesaid person, a garnishee 
summons shall be issued and personally served, in the same 
manner as an ordinary summons, and from the time of such 
service the garnishee shall stand liable to the plaintiff for all 
property, money and articles in his hands or due from him to 
the defendant. [L. 1872, ch. 163, §1; took effect March 21, 
1872.] 

Three months* personal earnings necessary for the support of the de- 
fendant's family are exempt. Seymour v. Cboper, 26-543. 

Attorney or agent may make affidavit. Baker v. Knickerbocker. 25-290. 
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(4607) §54&. Order; Service, etc. Said garnishee sum- 
mons shall be directed to the proper officer, reciting the com- 
mencement of suit against the principal defendant and the 

' tiling of the affidavit, and thereupon commanding said officer to 
warn and summons such person to appear before said justice, 
on a day named, not more than twenty days from the date of 
issuing the same, to make disclosure under his oath, to be filed 
with the said justice, touching his liability as garnishee of the 
principal defendant (naming him) as charged m said affidavit, 
and thenceforth to pay no money and deliver no property to 
the defendant (naming him), and of said writ to make due re- 
turn. [L. 1872, ch. 163, §2; took effect March 21, 1872.] 

(4608) §54c. Proceedings. The garnishee shall appear be- 
fore the justice in accordance with the commands of said sum- 
mons, and the same proceedings shall thereafter be had in case 
of the appearance or default of said garnishee, aa near as may 
be, and with like effect as in proceedings against a garnishee 
in attachment before justice of the peace. [L. 1872, ch. 163, 
§3; took effect March 21, 1872.] 

(4609) §54(i. Publication; Continuance. That when un- 
der proceedings to which this act is supplemental, it shall ap- 
pear to the justice from the answers of the garnishee that he 
has property, moneys, credits, chattels or effects in his hands, 
or under his control, belonging to the defendant, or that the 
garnishee is anywise indebted to the defendant, and that the 
summons issued in the action has not been and cannot be 
served on the defendant in the county in the manner pre- 
scribed by law, the justice shall continue the cause for a pe- 
riod of not less than thirty nor more than fifty days, and 
thereupon service may be made by publication in the same 
manner and with like effect as is prescribed by law in proceed- 
ings in attachment before justices of the peace. [L. 1879, ch» 
129, §1; took effect March 15, 1879.] 

Article 5— REPLEVIN. 
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to prosecute action to final 
judgment. 

64. Findings of jury. 

65. Judgment for return of property^ 
ties. ' " ; and for damages. 

66. Damages to plaintiff; judgment 

against defendant. 
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BBC. 



67. Action may proceed for damages 

only. 

68. Constable may break open build- 

ings, when. 



SEC. 



69. Defendant who conceals prop- 

erty, may be committed. 

70. Penalty for issuing writ without 

affidavit. 



(4610) §55. Jurisdiction; Replevin; $100. Justices of 
the peace shall have jurisdiction of actions for the recovery of 
specific personal property not exceeding one hundred dollars 
in value, as herein provided. [L, 1870, ch. 88, §5, (§55, as 
amended); took effect March 10, 1870.] 

A justice of the peace has jurisdiction in all actions of replevin where 
the property in controversy does not exceed 1100 in value. Griffiths v. 
Wheeler, 31-25. 

No demand is necessary when a person, without the consent of the 
owner, obtains possession of personal property, and then, without any right 
which the law will recognize, asserts a claim to the property inconsistent 
with the owner's right of property and possession. Shoemaker v. Simpson. 
1&-43. 

' It is only when the value exceeds one hundred dollars that the proceed- 
ings were to be certified to the district court. In replevin cases, the juris- 
diction of a justice is placed at less than $100. Leslie v. Reber, 4-315. 

( Code 1869, i ISl.) A justice of the peace, under 1 131, may try an action 
in replevin only when the property is of less value than |100. When the 
record shows a judgment was rendered for the sum of |95, the value of the 
property, or the return thereof, and also |20 damages, and for costs of said 
suit, taxed at |15: Hddf That this is not a judgment for $115, and is, though 
not very formally correct, substantially the judgment required by the stat- 
ute, and is not void. Garrett v. Wood, 3-232. 

(4611) § 66. Replevin Affidavit. An action for this pur- 
pose shall not be brought until there is filed in the office of the 
justice an affidavit of the plaintiff, his agent or attorney, show- 
ing: Firsts A description of the property claimed; Second^ 
That the plaintiff is the owner thereof, or has a special owner- 
ship therein, stating the facts in relation thereto, and that he 
is entitled to the immediate possession of the property; Thirds 
That the property is wrongfully detained by the defendant; 
Fourth^ That it was not taken in execution on any order or 
judgment against said plaintiff', or if so taken on execution, 
that it is by statute exempt from seizure, or for the payment 
of any tax, fine or amercement assessed against him, or by 
virtue of an order of delivery issued under this article, or any 
other mesne or final process issued against said plaintiff; and, 
Fifths The actual value of the property. When several arti- 
cles are claimed, the value of each article shall be stated as 
nearly as practicable. 
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Attorney or agent may make aflS davit. Baker v. Knickerbocker, 25-290. 

The decision of the justice on the motion to discharge the attachment 
because the property is exempt, is not conclusive. Watson v. Jackson, 24- 
442. 

It may be that an action for the recovery of specific personal property 
cannot be maintained before a justice without having an order for delivery. 
The action shall not be brought until the affidavit is filed, and no summons 
shall issue until bond is given. Batchelor v. Walbum, 23-737. 

Whether the action of replevin is within the prohibition regarding ap- 
peals, found in the second clause of i 132, justice act, (amended, { 10, ch. 88, 
L. 1870,) not decided. Suit to recover personalty, value, |15; trial and 
appeal. After trial in district court, it is too late to move to dismiss 
appeal. Miller v. Bogart, 19-117. 

(4612) §57. Beplevin Bond. The justice shall not issue a 
summons as hereinafter provided, until there has been executed 
in his office, by one or more sufficient sureties of the plaintiff, 
to be approved by the justice, an undertaking in not less than 
double the value of the property, as stated in the affidavit, to 
the effect that the plaintiff shall duly prosecute the action, and 
pay all costs and damages which may be awarded against him, 
and if the property be delivered to him that he will return the 
same to the defendant, if a return thereof be adjudged. 

No summons can issue till affidavit filed and bond given. Hannum v. 
Norris, 21-116; Batchelor v. Walbum, 23-737. 

And justice is liable if writ wrongfully issued. Hannum v. Norris, 
21-116. 

(4613) §58. Summons. Upon such affidavit and undertak- 
ing being executed and filed with the justice, he shall issue a 
summons as in other cases, but in addition commanding the 
constable immediately to seize and take into his custody, 
wherever they may be found in the county, the goods and 
chattels mentioned in the affidavit, and deliver the same to 
the plaintiff. 

Affidavit stating **m€8ne of final process," and not stating that the prop- 
erty was not taken in execution on any order or judgment against him, or 
if so taken on execution, that it was by statute exempt from seizure; nor 
does he state that it was not taken on "any other mesne or final process 
issued against him." The affidavit was not void, and the court had juris- 
diction to hear and determine the case. Williams v. Gardner, 22-122. 

Justice is liable if writ wrongfully issue. Hannum v. Norris, 21-116. 

(4614) §69. Writ Executed. The constable shall execute 
the writ by taking the property therein mentioned. He shall 
also deliver a copy of the summons to the persons charged 
with the unlawful -detention of property, or leave such a copy 
at his usual place of residence, and shall make return of the 
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time and maoner of service, and any undertaking taken by 
him. 

(4615) §60. Betum of Property; Delivery Bond. If, 

within twenty-four hours after service of the copy of the sum- 
mons, there is executed, by one or more sufficient sureties of 
the defendant, to be approved by the constable, an undertaking 
to the plaintiff, in not less than double the amount of the value 
of the property, as stated in the affidavit of the plaintiff, to the 
effect that the defendant will deliver the property to the plain- 
tiff if such deliverv be adjudged, and will pay all costs and 
damages that may be awarded against him, the constable shall 
return the property to the defendant. If such undertaking be 
not given within twenty-four hours after the service of the 
order, the constable shall deliver the property to the plaintiff. 

(4616) § et Justification of Sureties. The plaintiff may, 
within twenty-four hours from the time the undertaking men- 
tioned in the preceding section is given by the defendant, give 
notice to the constable that he excepts to the sufficiency of the 
sureties. If he fails to do so, he must be deemed to have 
waived all objections to them. When the plaintiff excepts, the 
sureties must justify, upon notice, as bail on arrest. The con- 
stable shall be responsible for the sufficiency of the sureties 
until the objection to them is waived, as above provided, or 
until they justify. 

(4617) §62. Affidavit as to Value, etc. The affidavit of 
the plaintiff, as to the value of the property, shall fix the juris- 
diction of the justice so far as such value is concerned; but the 
value of the property shall not be assessed against the defend- 
ant at a greater amount than that sworn to by the plaintiff in 
bis affidavit. 

And the justice may render judgment for the full value of the property, 
**in case a return (of the property) cannot be had, and for damages for 
withholding said property, and the costs of suit." Griffiths v. Wheeler, 
81-26. 

In action of replevin before^ justice, it is error to assess the value of the 
property against the defendant at a greater amount than that sworn to by 
plaintiff in his affidavit. Jaquith v. Davidson, 21-341 ; Griffiths v. Wheeler, 
31-25. 

(4618) §63. Failure to Prosecute. If the property has 
been delivered to plaintiff, and he fails to prosecute his action 
to final judgment, the justice shall, upon the application of the 
defendant or his attorney, impannel a jury to inquire into the 
right of property, and the right of possession of the defendant 
to the property taken. If the jury shall be satisfied that the 
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said property was the property of the defendant at the com- 
mencement of the action, or if the said jury be satisfied that 
the defendant was entitled to the possession at such time, thev 
shall find accordingly, and shall further find the value of such 
property, or the value of the possession thereof, and any dam- 
ages for withholding tl|e same as may be just and proper. 

(4619) § 64. Findings. In all cases when the property has 
been delivered to the plaintiff, when the jury shall find for 
the defendant, they shall also find whether the defendant had 
the right of property, or the right of possession only, at the 
commencement of the suit, and, if they find either in his fa- 
vor, they shall also find the value of the property, or the value 
of tlie possession, and such damages for withholding such prop- 
erty as may be just and proper. 

Under the jostice's act, it is the duty of the jury finding for the defend- 
ant, to find whether he had the right of property, or right of possession 
only, and also the value of the property and of the possession. We do not 
think this section controls on appeals. Copeland v. Majors, 9-104. 

(4620) §65. Judgment. The judgment in the cases men- 
tioned in the two preceding sections shall be for the return of 
the property, or for the value thereof, or the value of the pos- 
session of the same, in case a return cannot be had, and for 
damages for withholding said property, and the costs of suit. 
[L. 1870, ch. 88, §6 (§65, as amended); took effect March 10, 
1870.] 

The justice may render judgment for the full value of the property, "in 
case a return (of the property) cannot he had, and for damages for with- 
holding said property, and the costs of suit." Griffiths v. Wheeler, 31-25. 

(4621) §66. Damages; Judgment. In all cases when the 
property has been delivered to the plaintiff, where the jury shall 
find for the plaintiff' on the trial, or on inquiry of damages, 
they shall assess adequate damages to the plaintiff for the ille- 
gal detention of the property, for which, with costs of suit, the 
justice shall render judgment against the defendant. 

(4622 ) § 67. Damages Only. When the property claimed 
has not been taken, the action may proceed as one for damages 
only, and the plaintiff shall be entitled to such damages as may 
be right and proper. 

Where an action of replevin is commenced in the court of a justice, and 
hy mistake the officer takes possession of the wrong property, and a rede- 
livery bond is given by the defendant, and the property returned to him: 
Heldf That the action may proceed as one for damages, but that the costs of 
the wrongful seizure and redelivery bond should be taxed to plaintiff, un- 
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lees such seizore was caosed by some misrepresentation of defendant. Bab- 
cock Y. Ashmead, 24-585. 

The decision on a motion to discharge attachment before justice, on the 
ground that the property is exempt, is not conclusive, and the judgment 
debtor may maintain replevin thereafter. Watson y. Jackson, 24-442. 

With an ordinary simimons in replevin, the court acquires jurisdiction of 
the parties whether the property is taken or not. And when the court ob- 
tains jurisdiction of the parties, it may proceed with the case as one for 
damages only, although no amount is indorsed on the summons. Williams 
V. Gardner, 22-126. 

(4623) §68. Break open Buildings. The constable, in 
executing the writ, may break open any building or inclosure 
in which the property claimed, or any part thereof, is con- 
cealed; but not until he has been refused an entrance into 
said building or inclosure, and the delivery of the property, 
after having demanded the same. 

(4624) §69. Concealing Property. Whenever it shall be 
made to appear to the satisfaction of tiie justice, by the affida- 
vit of the plaintiff, or otherwise, that the defendant, or any 
other person, knowingly conceals the property sought to be 
recovered, or, having control thereof, refuses to deliver the 
same to the officer, the justice may commit such defendant, or 
other person, until he or they disclose where such property is, 
or deliver the same to the officer. 

(4626) §70. Penalty; Liability; Justice. If any justice 
shall issue a writ to replevin property, as is provided by this 
act, without the affidavit and undertaking being executed and 
filed in his office, as is provided in this article, the same shall 
be set aside at his costs, and he shall be liable, in damages, to 
the party injured. 

Writ of replevin issued without undertaking filed, and property seized ; 
the justice is liable for all damages, even if money is afterward deposited 
to secure defendant. Hannum v. Norris, 21-114. 



Article 6— BILL OF PARTICULARS. 



8BC. 

71. In what cases to be filed. 

72. Must state what. 



SEC 

73. Time of filing. 

74. Amendment. 



^ (4626) § 7t Bill of Particulars. In all cases before a jus- 
tice, the plaintift', his agent or attorney, shall file with such jus- 
tice a bill of particulars of his demand, and the defendant, if 
required by the plaintiff, his agent or attorney, shall file a like 
bill of particulars he may claim as a set-off; and the evidence 
on the trial shall be confined to the items set forth in said bills. 
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If a plaintiff, in an action before a jastice of the peace, desires to know 
in advance whether a defendant claims a set-off, and the items thereof, the 
defendant, if required by him, shall file a bill of particulars; not otherwise. 
None is required by said J 71, before the justice, unless demanded by the 
plaintiflf. (9-106; 14-228; 17-592; 14-899.) Wags taff v. Challiss, 29-506. 

The filing of the note with the indorsement thereon, in justice's court, 
held, to be a sufiicient bill of particulars. Brenner v. Weaver, 1-488. 

Note made payable to people of state of Illinois; bill of particulars Ikil- 
ing to define "people of state of Illinois," held good. Estey v. People, 
23-510. 

No bill of particulars of set-off is required unless demaikLed by plaintiff. 
German y. Ritchie, 9-106; Sanford v. Shepard, 14-228; Kuhuke v. Wright, 
22-466. 

Bill of particulars omitting claim for attorney fees, (action for killing 
<»ttle by railroad company ; ) judgment for same in district court, on appeal, 
will not be disturbed, having been questioned for first time in supreme 
court K. P. R. R. v. Yanz, 16-583. • 

A defendant having filed an answer to a bill of particulars in a justice's 
court, and no new pleadings having been filed, the district court in the trial 
of the case on appeal may limit the investigation to the issues made by the 
pleadings in the justice's court. Bonnel v. Clark, 12-154. 

The district court might have required new pleadings. (L. 1870, p. 184, 
{ 7.) German v. Ritchie. 9-106; Donnel v. Clark, 12-160. 
"^ It is suflftcient if the bill of particulars, in a case before a justice, states 
the essential facts, no matter how rudely and inartistically drawn, yet so 
that the defendant is not misled, but clearly informed of the exact claim 
made upon him. Kaub v. Mitchell, 12-57; M. K. & T. R. R. v. Brown, 14r- 
657; Lobenstein v. McGraw, 11-645. 

Where the only question is one of feet, whether the defendant in an 
action before a justice of the peace filed a bill of particulars claiming over 
$20, and upon that question the district court finds for the defendant, and 
dismisses the plaintiff's appeal, this court, unless in case of manifest error, 
will affirm such order of dismissal. Smith v. Burkhalter, 14-352. 

A bill of particulars that alleges that a railroad corporation dug up and 
carried away clay from the land of plaintiff, is good without alleging that 
the corporation had not first proceeded to have the land condemned. 
10-344. 

Where a party files a bill of particulars in the form of a bill of account 
for "timber taken and received from" a certain tract of land (describing 
it), designating the number of pieces of timber so taken, and the value of 
each, and aggregate value of the whole, such bill of particulars, as a plead- 
ing, discloses an action on an account, and not one for trespass on real 
estate. Bernstein v. Smith, 10-61. 

Bill of particulars claimed 109.13; defendant set-off amounting to $15.86. 
After jury summoned, plaintiff amended by adding $20.00, and defendant 
added $11.00; before the submission the plaintiff withdrew all his addi- 
tional items except $5.00, and the defendant all his additional items. The 
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justice wfts not divefited of jurisdiction. The district court striking the 
proceedings from the files, because the justice had not jurisdiction, com- 
mitted error. Bill of particulars before justices held to be a substitute for 
the petition and answer in courts of record of this state. Sections 110 and 
111 of the civil code, authorizing the filing of a reply to the answer, make 
provision for the precise state of facts existing in the case at bar. Wooster 
V. McKinley, 1-317. 

(4627) § 73. BiU of Particnlars State What The bill oi 
particulars must state, in a plain and direct manner, the facts 
constituting the cause of action or the claim to be set off. 

It is sufficient if the bill of particulars state the essential fiicts. ( 12-57; 
14-557; 11-646.) Gas Ck>. v. Bchliefer, 22-468. 

Interest allowed though not claimed in bill of particulars, the defendant 
being present Gas Ca v. Scliliefer, 22-468. ^ 

(4628) §73. Time of lUing., The bill of particulars of 
the plaintiff must be filed at the time the action is commenced, 
and that of the defendant must be filed at or before the hour 
named in the summons for the appearance of the defendant, 
unless further time be given by tne justice, for good cause 
shown. 

D^endant'i bill of particolara is not required to be filed before de- 
manded. German v. Ritchie, 9-111. 

(4629) §74. Amendment; Bill of Particulars; Continu- 
ance. The bill of particulars may be amended at any time 
before the trial, or during the trial, or upon appeal, to supply 
any deficiency or omission in the items, when, Iby such amend- 
ment, substantial justice will be promoted. If the amendment 
be made at the time of or during the trial, and it be made to 
appear to the satisfaction of the justice, by oath, that an ad- 
journment is necessary to the adverse party, in consequence of 
such amendment, an adjournment must be granted. The jus- 
tice may also, in his discretion, require, as a condition of an 
amendment, the payment of costs to the adverse party, to be 
fixed by the justice; but such payment cannot be required 
unless an adjournment is made necessary by the amendment. 

Suit against railroad company under law, (C. L. 1879, p. 784,) for killing 
colt; on appeal hy defendant, plaintiff may amend bill of particulars to 
show demand. M. P. R. R. v. Piper, 26-58. 

Action to recover money deposited with stakeholder as a bet. On appeal 
by defendant, the district court allowed plaintiff to amend bill of particu- 
lars, showing refusal to pay, and the court allowed defendant twenty days 
to answer. A judgment rendered without evidence as on default is errone- 
ous. Kuhuke v. Wright, 22-4^. 

It is error for a court to allow a pleading to be amended in a material 
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respect, and then to render judgment thereon in the absence of the adverse 
party, and without any notice to him. And such amendment is erroneous, 
even where the action originated in a justice's court, and the amendment 
relates only to the amount claimed by plaintiflF as attorney fees recoverable 
in the action. L. L. & G. R. R. v. Van Riper, 19-317. 

^^But where the amendment is immaterial, and defendant loses nothing 
thereby, the error is immaterial. Alvey v. Wilson, 9-401. 

Amendments in response to set-oflf held not in this case to oust the jus- 
tice of jurisdiction. Wooster v. McKinley, 1-317. 



Article 7— CHANGE OF PLACE OF TRIAL. 



sEa 

77. Papers, etc., to be transmitted. 

78. Costs. 

79. What costa to be taxed, and 

how. 



«EC. 

75. Causes of change of place of trial. 

76. Changed to justice of same town- 

smp, when ; changed to jus- 
tice of adjoining township, 
when. 

(4630) § 75. Causes for. If, on the return of process, or at 
any time before trial shall have been commenced, either party 
shall file with the justice of the peace before whom any cause 
is instituted or is pending for trial, an affidavit, stating: Firsts 
That such justice is a material witness for either party; or, 
SecoTid, That he verily believes that he cannot have a fair and 
impartial trial before such justice, on account of the bias or 
prejudice of the said justice against the affiant; or, Third, K 
a jury be demanded by the adverse party, then that he cannot, 
as he veribly believes, have a fair and impartial trial in such 
township, on account of the bias or prejudice of the citizens 
thereof, the trial of the case shall be changed to some other 
justice of the peace, as provided in the next section. 

It is the duty of the justice to make the change if the application is 
proper, but the failure to is simply erroneous, and the judgment is not 
void. Barnhart v. Brother, 30-523. 

If the application is sufficient, the justice must grant the change. Con- 
tinuance will not prevent change of venue. More than one change of venue 
may be had. Herbert v. Beathard, 26-746. 

(4631) § 76. The Change; Township. If the place of the 
trial be changed on account of the bias or prejudice of the jus- 
tice, or of his being a material witness in the cause, such cause 
shall be transferred for trial before some other justice of the 
peace of the same township, if there be one there legally com- 
petent to try such cause; if there be no such justice within such 
township, or if such change be granted on account of the bias 
or prejudice of the citizens of such township against such 
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party, the case shall be taken to some justice in an adjoining 
township of the same county. 

"While the granting of a change of venue by the justice of the peace is 
purely a ministerial act, nevertheless, under the sections quoted, the justice 
may, in some cases, exercise judicial discretion, by determining the ques- 
tion as to what justice he will send the case. Bamhart v. Brother, 30-523. 

(4632^ § 77. Papers, etc., Transmitted. The justice grant- 
ing sucn change shall deliver or transmit the papers in the 
cause, together with a certified transcript of the proceedings 
before him, to the justice to whom such change mav be 
granted, who shall proceed therein, and have the same juris- 
diction, powers and duties, in all respects whatever, as if such 
suit had been originally instituted before him. 

Application for change of venue before justice. If the application when 
properly made is overruled, the ruling is merely erroneous, and the judg- 
ment subsequently rendered is not a nullity, or void for want of jurisdic- 
tion. Bamhart v. Brother, 30-523. 

(4688) §78. Costs. Before any such change shall be al- 
lowed, the costs, as specified in the next following section, 
shall be paid by the party applying for such change, or he 
shall have confessed a judgment therefor before the justice 
granting the change. 

Where a plaintiff asks for a change of venue, he shall either pay or con- 
fess judgment for ''all costs which have accrued, and which shall accrue in 
the cause, until the transcript and papers shall be delivered to the justice 
to whom such cause is removed for triaL" Herbert v. Beathard, 26-751. 

Where a defendant makes application for change of venue, and does not 
pay or offer to confess judgment for the costs required, the justice may 
properly refuse to grant the same. Chapin v. Brown, 17-143. 

(4634) §79. Costs, how Taxed. When such change is at 
the instance of the plaintiff, he shall be taxed with all the costs 
which have accrued, and which shall accrue in the cause, until 
such transcript and papers shall be delivered to the justice to 
whom such cause is removed for trial; and when on the appli- 
<»tion of the defendant, he shall be taxed with the costs which 
have accrued for issuing subpoenas to witnesses, and service 
thereof, witness fees, and costs of the justice for transferring 
the cause to the docket of the other justice. 

Where a plaintiff asks for a change of venue, he shall either pay or con- 
fess judgment for "all costs which have accrued, and which shall accrue in 
the cause, until the transcript and papers shall be delivered to the justice 
to whom such cause is removed for trial." Herbert v. Beathard, 26-751. 

Where a defendant makes application for change of venue, but does not 
pay or offer to confess judgment for the costs required, the justice may 
properly refuse the application. Chapin v. Brown, 17-143. 
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Article 8— TRIAL. 



80. Justice may adjourn trial, when. 

81. Adyoumed upon application of 

party, when. 

82. Adjournment at return day may 

be had, how. 

83. Party failing to appear, cause 

may proceed. 

84. Proof of execution of instrument 

not necessary unless affidavit 
filed. 

85. Subpoenas for witnesses. 

86. By whom and how served. 

87. No fees for service, when. 

88. Ck)6t8 when witness not exam- 

ined. 

89. Warrant for arrest of witness 

may be issued, when. 

90. Fine is such case. 

91. Liable to party for damages. 

92. Deposition may be taken, in 

what case. 

93. Action to proceed to trial at 

time appointed. 

94. Appearance and trial without 

process. 

95. Jury may be demanded, when; 

number and Qualifications. 

96. Adjournment wnen jury de- 

manded. 



SEC. 

97. How jury made up. 

98. Summons for jury, its form. 

99. Service of summons. 

100. Liability of jurors for not at- 

tending, etc. 

101. Constable shall attend c<»ixt; 

talesmen. 

102. Upon adjournment, jurors to 

attend without notice. 

103. Objection to juror, how tried. 

104. Challenge of talesmen. 

105. Oath of jury. 

106. Instructions to jury. 

107. Jury to hear evidence and agree 

upon verdict. 

108. Shall deliver verdict to justice. 

109. Proceedings when jury cannot 

agree. 

110. New trial may be granted^ 

when. 

111. Opposite party to have notice 

of motion for new trial. 

112. Bill of exceptions to be allowed 

and signed, when. 
112a. Bill of exceptions in all cases;. 

time. 
1126. What may be set forth in bilL 



(4635) § 80. Adjournment. Upon the return day, if ajniy 
be required, or if the justice Be actually engaged in other official 
business, he may adjourn the trial without the consent of either 
party, as follows: Pirst^ Where a party is in attendance who is 
not a resident of the county, or where the defendant is in at- 
tendance, under arrest, the adjournment not to exceed forty- 
eight hours, and the defendant, if under arrest, to continue in 
custody. Second^ In other cases, not to exceed eight days^ 
unless by consent of parties. If the trial be not adjourned, it 
must take place at the time stated in the summons. 

(4636) §81. Continuance. Either party may have the trial 
adjourned without the consent of the other, for a period not 
exceeding fifteen days, by filing an affidavit of himself, his 
agent or attorney, that he cannot, for want of material testi- 
mony which ho has been unable to procure, safely proceed to 
trial. [L. 1885, ch. 152, §1 (§81, as amended); took eflfeet 
May 1, 1885.] 

(4637) §82. At Subsequent Time. An adjournment may 
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be had on account of the absence of evidence by either party 
on the return day, or any other subsequent time to which the 
case may be adjourned, on the application of either party, for 
a period not exceeding ninety days from the time of the return 
day of the summons, upon filing an affidavit showing the ma- 
teriality of the evidence expected to be obtained, and that due 
diligence has been used* to obtain it, and where the evidence 
may be; and if it is for an absent witness, the affidavit must 
show where the witness resides, if his residence is known to 
the party, and the probability of procuring his testimony 
withm a reasonable time, and what mcts he believes the wit- 
•ness will prove, and that he believes them to be true. It 
thereupon the adverse party will consent that on the trial the 
statement of facts alleged in the affidavit shall be read and 
treated as the deposition of the absent witness, or that the 
facts in relation to other evidence shall be taken as proved to 
the extent aa alleged in the affidavit, no continuance shall be 
granted on the ground of the absence of such evidence. [L. 
1885, ch. 162, § 2 (§ 82, as amended); took eflfect May 1, 1885.] 

(4638) §83. Failing to Appear; Trial. If either party 
fail to appear at the time specified in the summons, or 

• within one hour thereafter, or fail to attend at the time to 
which the trial has been adjourned, or fail to file the necessary 
bill of particulars, the cause may proceed at the request of the 
adverse party; and in all cases where a counter-claim or set-otf 
has been filed before the dismissal of the cause by the plain- 
tiff, the defendant shall have the right to proceed with the 

"Irial of his claim. 

If a justice does delay calling a case a few moments past the trial hour, 
as appears by his watch, to allow for differences in time by different 
watches, or to have a suitable room prepared for the trial, and notifies a 
party then present that he will call the case in a few moments, and does 
so call it, he commits no error so far affecting the substantial rights of such 
party as to compel a reversal. Hagaman v. Neitzel, 15-388. 

(4639) §84. Verification; Written Instrument; Ac- 
count, etc. In all actions, allegations of the execution of 
written instruments, and indorsements thereon of the exist- 
ence of a corporation or partnership, or any appointment or 
authority, or the correctness of an account duly verified by 
affidavit or affirmation of the party, his agent or attorney, 
shall be taken as true, unless the denial of the same be verified 
by the affidavit of the opposite party, his agent or attornev. 
[L. 1886, ch. 60, §1 (§84, as amended); took effect Feb. 13, 
1886.] — I ' .. ^ . 

-22 
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Replevin founded on chattel mortgage, a copy of which is filed with the 
original pleadings, and the execution of the same is not denied by any 
affidavit; it is not necessary to prove the execution or existence o^ or 
the amount due on, said chattel mortgage. Mills v. Kansas Lumber Co., 
26-676. 

No affidavit was filed denying the execution of note or the making of 
indorsement of guaranty, and hence they must be taken as true without 
any proof thereof. Alvey v. Wilson, 9-405; Pears v. Wilson, 23-343 ; E^gan 
V. Briggs, 23-713. 

(4640) § 85. Subpcenas. Any justice may issue subpoenas 
to compel the attendance of witnesses to give evidence on 
any trial pending before himself, or for the purpose of taking 
depositions, or to perpetuate testimony. 

(4641) §86. Service of. Subpoenas may be served by a 
constable or any other person, and shall be served by reading 
the same or stating the contents thereof to the witness, or by 
leaving a copy thereof at his usual place of residence. 

(4642) §87. No Fees. When not served by a constable or 
fiome person deputed for that j)urpo8e by a justice, no fees shall 
be charged in the suit for serving it. 

(4648) § 88. Witness not Examined; Costs. If any wit- 
ness, having been subpoenaed, attend, and be not examined by 
either party, the costs of such witness shall be paid by the 
party ordering the subpoena, unless the adverse party, by con- 
fessing the matter or otherwise, render unnecessary the exam- 
ination of such witness. 

(4644) §89. Warrant for Arrest. Whenever it shall ap- 
pear to the satisfaction of a justice, by proof made before him, 
that any person has been duly served with a subpoena to appear 
and give testimonj^ before him in any matter in which he has 
authority to require such witness to appear and testify, that 
his testimony is material, and that he refuses or neglects to 
attend as such witness, in conformity with such subpoena, the 
justice shall issue a warrant to arrest the delinquent, for the 
purpose of compelling his attendance and punishing his dis- 
obedience. 

(4645 ) § 90. Fines. When the person arrested is brought 
beiore the justice, or w^hen a person in attendance refuses to 
testify as a witness, and no valid excuse be shown, the justice 
may impose a fine on him not exceeding five dollars. An 
entry of such fine, stating the reason thereof, must be made 
by the justice in his docket; and thereuffon shall have the 
eifect of a judgment in favor of the state of Kansas against 
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the delinquent, and may be enforced against his person or 
property. 

(4646) §91. Damages; Witness. Every person subpoenaed 
as aforesaid, and neglecting to appear or refusing to testify, shall 
also be liable to the party in whose behalf he shall have been 
subpoenaed, for all damages which such party shall sustain by 
reason of such delinquency. 

(4647) §92. Deposition. Depositions may be taken to be 
read in any cause pending before a justice of the peace, in like 
manner, and subject to the same rules and restrictions and 
rules of law, aa in cases pending in courts of record. 

(4648) §93. Trial. At the time appointed for trial, if no 
jury shall have been demanded bv either party, the justice 
shall proceed to try the action, shall hear the proofs and deter- 
mine the cause, according to law and the right. 

(4649) §94. Without Process. Where the parties affree 
to enter, without process, before a justice, an action, of which 
such justice has cognizance, the justice shall enter the same on 
his docket and proceed to trial, judgment and execution, in all 
respects in the same manner as if summons had been issued, 
served and returned. 

(4650) § 96. Jury ; Number, etc. In all civil actions, after 
an appearance of the defendant, and before the justice shall 
proceed to inquire into the merits of the cause, either party 
may demand a jury to try the action, which jury shall be com- 
posed of six good and lawful men, having the qualifications of 
lurors in the district court, unless the parties shall agree on a 
less number. 

(4651) §96. Adjournment. When a jury is demanded, 
the trial of the case must be adjourned until a time fixed for 
the return of the jury; if neither party desire an adjournment, 
the time must be determined by the justice, and must be on the 
same day or within the next two days. The jury must be im- 
mediately selected as herein provided. 

(4652) § 97. How Jury Made up. The justice shall write 
in a panel the names of eighteen persons, citizens of the 
county, from which the defendant, his agent or attorney, must 
strike one name, the plaintift', his agent or attorney, one, and 
so on alternately, until each shall have stricken six names, and 
the remaining six shall constitute the jury to try such case; 
and if either party neglect or refuse to aid in striking the jurv 
as aforesaid, the justice shall strike the same in behalf of such 
party. 
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(4658) §98. Summons for. The* justice thereupon shall 
issue a summons for the jury, in which the following form 
shall be observed, in substance, as near as practicable: "The 

state of Kansas, county. The state of Kansas to 

, constable of township: You are hereby com- 
manded to summon to appear before me at , 

in said township, on the day of , A. D. , 

at o'clocK in the noon, to serve as jurors in a 

case pending before me, then and there to be tried, and this 
they shall in no wise omit; and have you then there this writ, 

with your doings thereon. Given under my hand this 

day of , A. D. . A. B., Justice of the Peace." 

(4654) §99. Service. The constable shall serve such sum- 
mons by a personal service thereof, and return the same in- 
dorsed with the names of the persons summoned, at the time 
appointed for the trial of the cause. 

(4655) §100. Liability of Jurors, etc. Jurors, for neg- 
lecting or refusing to attend when properly summoned, or 
refusing to serve when in attendance, shall be liable to a like 
penalty, and be proceeded against in the same manner, as wit- 
nesses who fail to attend or refuse to testify. 

(4656) §101. Constable; Talesmen. The constable shall 
be in attendance on the court, at and during the progress of the 
trial; and if, from challenge or other cause, the panel shall 
not be full, he may fill the same in the same manner as is done 
by the sheriff in the district court. 

(4657) §102. Jury, Duty of. When a jury shall be in at- 
tendance and the cause shall be continued, the jurors must 
attend at the time and place appointed for the trial, without 
further notice. 

(4658) §103. Objection to. If either party object to the 
competency of a juror, the question thereon must be tried in 
a summary manner by the justice, who may examine the juror 
or other witness under oath. 

(4659) § 104. Challenge. The plaintiff and defendant shall 
each be entitled to challenge peremptorily two talesmen. 

(4660) § 105. Oath. The justice shall administer an oath 
or affirmation to the jury, well and truly to try the matter in 
difference between the parties, and a true verdict give accord- 
ing to the evidence. 

(4661) § 106. Instructions. The justice shall, upon the re- 
quest of either party, instruct the jury upon any point of law 
arising in the case; but such instructions shall be reduced to 
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writing before they are given, and shall be filed among the 
papers in the case. 

(4662) §107. Duty of Jury. After the jury shall have 
been sworn, they shall sit together and hear the proofs and 
allegations of the parties, and, after hearing the same, shall be 
kept together in some convenient place, under the charge of a 
constable, until they have agreed upon their verdict or shall 
be discharged by the justice. 

(4663) §108. Verdict. When the jurors shall have agreed 
upon their verdict, they shall deliver it to the justice publicly, 
who shall enter it upon his docket. 

4664) §109. Jury Cannot Agree. Whenever the justice 
shall be satisfied that a jury, sworn in any cause before him, 
cannot agree on their verdict, after having consulted upon it a 
reasonable time, he may discharge them and continue the 
cause, and may, if required by either party, proceed to strike 
another iury as hereinbefore provided. The cause shall be 
continued until such time as the justice thinks reasonable, un- 
less the parties or their attorneys agree on a longer or shorter 
time, or unless they agree that the justice may render judg- 
ment on the evidence already heard before him. 

(4665 ) § 110. New Trial. The justice before whom a cause 
has beeo tried, on motion of the party aggrieved, at any time 
within five days after the decision or verdict, shall vacate the 
decision or verdict and grant a new trial, for the same reasons 
and upon the same terms and conditions aa provided in the 
code of civil procedure in like causes; and he shall set a time 
for a new trial, of which the opposite party shall have at least 
three days' notice. [L. 1885, ch. 152, §3 (§ 110, as amended); 
took eflect May 1, 1885.] 

(4666) §111. Notice. The opposite party shall also have a 
reasonable notice of such motion for a new trial, if the same 
is not made on the day of the former trial and in the presence 
of such party; such notice to be given by the applying party. 
If the new trial shall be granted, or the jury unable to agree, 
the proceedings shall be, in all respects, as upon the return of 
the summons. 

(4667) §112. Bill of Exceptions. In all cases which shall 
be tried by a jury before a justice of the peace, either party 
shall have the right to except to the opinion of the justice 
upon any question of law arising during the trial of the cause; 
and when either party shall allege such exception, it shall be 
the duty of the justice to allow and sign a bill containing such 
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exception, if truly alleged, with the point decided, so that the 
same may be made part of the record in the cause. 

After a bill of exeptions has been allowed and signed by a justice, if the 
same is filed at once by him, it thereby becomes a part of the record. It 
need not be entered in full upon the docket of the justice, as the law makes 
no such requirement. McGowen v. Campbell, 28-28, 

Justices of the peace may allow bills of exception in cases tried before 
them, whether tried before the justice alone or before the justice and a 
jury. Stager v. Harrington, 27-420. 

(4668) § una. BiU of Exceptions in aU Cases. Bills of 
exception may be made, signed and sealed in any case tried 
before a justice of the peace, whether the action be tried by a 
jury or by the justice; and such bill may be signed and sealed 
at any time within ten days from the day on which judgment 
is given in the action, and not thereafter. [L. 1870, ch. 88, 
§ 13 ; took effect March 10, 1870.] 

It appears from the record that the hill of exceptions was not signed 
within ten days from the day on which judgment was rendered. There- 
fore, there is no sufficient transcript before us to demand a consideration 
of the merits of the matters preserved in the bill of exceptions. Conwell 
V. Kuykendall, 29-710. 

Plaintiff failing to appear, and action is dismissed without prejudice^ 
and judgment against plaintiff for costs; plaintiff may appeal. Moore v. 
Toennisson, 28-608. 

Justices of the peace may allow bills of exception in cases tried before 
them, whether tried before the justice alone or before the justice and a 
jury. Stager v. Harrington, 27-420. 

Proceedings in error, claiming ** error in overruling a motion for a con- 
tinuance." No exceptions were taken, and therefore, if there was any 
error, it was waived. (1-335 j 2-160; 5-165; 5-361; 3-85.) Lee v. Love- 
ridpe, 11-487. 

(4669) §112&. Bill of Exceptions; Contents. In all bills 
of exception it shall be competent for the party preparing the 
same to set out the pleadings, motions and decisions of the 
justice of the peace thereon; and the whole of the evidence 
given or so much as may be necessary to preserve the point or 
points raised and decided on the trial, and the rulings and de- 
cisions of the court and exceptions made thereto on the trial. 
[L. 1870, ch. 88, §14; took effect March 10, 1870.] 
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113. Judgment fbr dismissal without 

prejudice, may be entered, 
when. 

114. Judgment rendered in absence 

of defendant, may be set 
aside; conditions. 
116. Judgment, when rendered; 
when entered. 



116. Proceedings when sum due ex- 
ceeds jurisdiction. 

117. When defendant offers to al- 
low judgment. 

118. Judgment where defendant is 
subject to arrest and impris- 
onment. 

119. Form of abstract of judgment 
of justice. 

(4670) §118. Judgment; DiBmissal. Judgment that the 
action be dismissed without prejudice to a new action, may be 
entered, with costs, in the following cases: Firstj When the 
plaintiff voluntarily dismisses the action before it is finally 
submitted. Second^ When he fails to appear at the time speci- 
fied in the summons, or within one hour thereafter, or upon 
adjournment. 

Plaintiff failing to appear, and action is dismissed without prejudice 
and judgment against plaintiff for costs; plaintiff may appeal. Moore v. 
Toennisson, 28-608. 

(4671) §114. Judgment in Absence. When judgment 
shall have been rendered aeainst a defendant, in his absence, 
the same may be set aside upon the following conditions: 
Firsts That his motion be made within ten days after such 
judgment was entered. Second^ That he pays or confesses 
judgment for the costs awarded against him. Thirdy That he 
file an affidavit that he has a just and valid defense to the 
whole, or some part, of the plaintiff's claim. Fourth, That he 
notifies, in writmg, the opposite party, his agent or attorney, 
or causes it to be done, of the opening of such judgment, and 
of the time and place of trial, at least five days before the 
time, if the party resides in the county, and if he be not a resi- 
dent of the county, by leaving a written notice thereof at the 
office of the justice, ten days oefore the trial. 

Motion to set aside judgment that was rendered in absence of party, 
made within five days, and also an offer to confess judgment for all costs in 
the case, and an affidavit that he had a just and valid defense, having 
been filed, and another justice, in absence of justice rendering judgment, 
marked the motion filed, and set the judgment aside, and set a time for 
trial. The defendant and his attorneys then left the office, and the jus- 
tice of the peace came in and ratified the action of the other justice that 
had been done in his absence, and made an entry rendering judgment for 
plaintiff, and for all the costs. Held, Irregular, but not void. Bates v. Mc- 
Connell, 32-2. 
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Justice overruling motion to set aside judjrment rendered against de- 
fendants in their absence, not error. The affidavit not showing any de- 
fense, and being made by attorney who does not show that he is ac- 
quainted with the fact, not error. Baker v. Knickerbocker, 25-289. 

(4672) §115. Rendition of Judgment. Upon a verdict, 
the justice must immediately render judgment accordingly. 
When the trial is by the justice, judgment must be entered 
immediately after the close 'of the trial, if the defendant has 
been arrested, or his property attached; in other cases, it must 
be entered either at the close of the trial, or, if the justice then 
desires further time to consider, on or by the fourth day there- 
aft;er, both days inclusive. 

Trial set for July 22, at 1 p. m. Both parties appeared. The justice re- 
quired that plaintiff give security for costs. The defendant left with the 
understanding that the justice should notify him if it was done. After an 
hour the justice continued the case, on his own motion, to July 28, at 9 
A. M. The defendant had actual knowledge, but was not present when the 
continuance was ordered. On July 28, the plaintiff gave security for cofit«=-, 
and defendant not appearing, judgment was given for plaintiff. Hdd, That 
the judgment, though irregular, is not actually and utterly void. Roby v. 
Verner, 31-307. 

While "rendered" and "entered" are both used in this section, the 
only construction that obviates all difl&culties is to interpret the word 
" entered " as used therein in the sense of "rendered." Con well v. Kuyken- 
dall, 29-710. 

Oral offer by defendant to confess judgment for a given sum, and the 
justice requested to reduce such offer to writing, in the presence of both 
parties, and he makes an entry on his docket of the fact of such offer. 
Hddj To be a compliance with the statute, though not written out and filed 
until after the plaintiff had left the office ; and was not signed. Masterson 
v. Homberg, 29-106. 

In cases tried by a justice without a jury, in which there has been no 
arrest or attachment, the justice may withhold judgment if he desires until 
the fourth day after the close of the trial; ( G. S., § 115 ; ) but in the computa- 
tion of time under said section both the day of the trial and the day of 
entering judgment must be counted. If not entered on the fourth day, it 
is error, and petition in error may be filed without an exception. Stewart 
V. Waite, 19-219. 

A judgment of a justice, rendered upon a service of summons made only 
two days prior to the rendering of such judgment, is not void, but only 
voidable, and is valid until reversed, vacated or set aside by some direct 
proceeding instituted for that purpose. Nelson v. Becker, 14-509. 

(4673) §116. Claims Exceeding Jurisdiction. When the 
amount due to either party exceeds the sum for which the jus- 
tice is authorized to enter judgment, such party may remit the 
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excess, and judgment may be entered for the residue. A de- 
fendant need not remit such excess, and may withhold setting 
the same off; and a recovery for the amount set off and allowed, 
or any part thereof, shall not be a bar to his subsequent action 
for the amount withheld. 

On an appeal, when the defendant sets up and claims a set-off exceeding 
$300, and does not withhold setting off any portion of the same, the district 
court has no jurisdiction to hear and determine such set-off or any portion 
thereof. Wagstaff v. Challiss, 31-214. 

(4674) §U7. Offer to Confess Judgment; Costs. If the 

defendant, any time before trial, offers, in writinff, to allow 
judgment to be taken against him for a specified sum, the 
plaintiff may immediately have judgment therefor, with the 
costs then accrued; but if he do not accept such offer before 
the trial, and fails to recover, in the action, a sum equal to the 
offer, he cannot recover costs accrued after the offer, but costs 
must be adjudged against him; but the offer, and failure to 
accept it, cannot be given in evidence or mentioned on the 
trial. 

The fact that the offer was reduced to writing by the justice instead of 
by the defendant personally, or his attorney, is also immaterial It was 
written by direction of the defendant, and when so written became in law 
his writing. Nor is the fact that the writing was not signed by the defend- 
ant, under the circumstances, a fatal omission. Masterson v. Romberg, 29- 
107. 

Where an action is commenced before a justice of the peace to recover 
money upon an account for oats sold and delivered, and the defendant 
offers in writing to allow judgment to be taken against him for a sum less 
than the amount afterward recovered, and does not make any tender to 
the plaintiff, does not allege any tender of money in his answer, and does 
not deposit any money in court, the plaintiff is entitled to costs, as of 
course, upon the judgment in his favor, King v. Harrison, 32-216. 

C. sued M. for trespass before justice of peace, and M. sued C. for tres- 
pass before a justice of the peace. Judgment for plaintiff in the first case, 
f6r $37.50; and in the second, for plaintiff, for $15.00. Both actions were 
appealed and consolidated, and tried as one action, and a judgment ren- 
dered in fiivor of M. for less than $5.00. Heldj That the judgment carried 
the costs of the entire consolidated action, although C. had in the justice's 
court, in action brought by M., offered to confess judgment for $5.00. Cock- 
rell V. Moll, 18-154. 

(4675) §118. Judgment Authorizing Arrest, etc. When 
judgment is rendered in a case where the defendant is subject 
to arrest and imprisonment, it must be so stated in the judg- 
ment and entered on the docket. 



346 justices' codb. §§119,120- 

(4676) §119. Abstract. For the purpose of docketing in 
the district court, the abstract of a judgment of a mstice of 
the peace shall be in the following form (fill up the olanks as 
required ) : " State of Kansas, county. , plain- 
tiff, vs. , defendant. In justice's court, before 

, justice of the peace, township, , 186 — . 

Judgment entered for plaintiff (or defendant). Debt, $ . 

Costs, $ . I hereby certify that the foregoing is a full and 

correct abstract of a judgment rendered by me in the suit above 
entitled. , Justice of the Peace." 

Where a judgment of a justice of the peace is attempted to be trans- 
ferred, by an abstract filed under } 119, said abstract is not necessarily void 
for uncertainty on account of the omission of the dollar marks before the 
amount of the debt and costs, nor on account of the omission of accurate 
punctuation points in denoting dollars and cents. Dickens v. Crane^ 
33-344. 

The filing of an abstract in the district court has the same force as the 
filing of a transcript of a judgment. (Treptow v. Buse, 10-170.) The filing 
of an abstract of a judgment rendered before a justice of the peace ob- 
viously contemplates a transfer of the judgment from the justice's court; 
and after the judgment is so transferred to the district court, it becomes 
subject to the same rules, and vested with the same powers, as though 
originally rendered in that court. After the abstract is docketed in the dis- 
trict court, the justice has no jurisdiction to issue process on the judgment. 
Rahm v. Soper, 28-530. 
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120. Party may appeal from final 

judgment. 

121. The undertaking, its conditions. 

122. Transcript of proceedings, with 

undertaking, to be transmit- 
ted to court above; trial de 
novo. 
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appeal. 
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127. When no appeal entered, exe- 

cution to be issued. 

128. Appellant to pay costs, when. 

129. Liability of surety. 

130. Cause of quashing appeal to be 

stated in order of court. 

131. Change, or renewal of under- 
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132. Cases in which no appeal al- 

lowed. 
132a. Proceedings on appeal in the 
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liver transcript. j 133. Proceedings if justice's term of 

126. Proceedings on failure to prose- i office expires before appeal 

cute appeal. | taken. 

(4677) §120. Appeal. In all cases, not otherwise specially 
provided for by law, either party may appeal from the final 
judgment of any justice of the peace to the district court of 
the county where the judgment was rendered. 
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Plaintiff fiuling to appear, action diemiseed withont prejudice; appeal 
can be taken. Moore v. Toennisson, 28-610. 

Trial by jury, failure to agree, and discharged, and court renders judg- 
ment. Held, That the party against whom judgment was rendered is not 
debarred from his appeal by the fact that neither party claims more than 
$20.00. Moore v. Toennieson, 28-610. 

No appeal can be taken fh)m justice of the peace direct to supreme 
court. ( 15-322.) aty of Leavenworth v. Weaver, 26-394. 

No appeal will lie from order of justice discharging attachment, under 
J 63 of the justices' act. Butcher v. Taylor, 18-558. 

The code of civil procedure controls, so far as it is applicable, proceed- 
ings in cases tried in the district court on appeal from justices' courts. 
Copeland v. Majors, 9-104. 

D. appealed from a judgment of a justice. The justice left the transcript 
papers with the clerk more than five days before next term of the district 
court, and the clerk marked them filed on that day. On the first day of 
the term D. moved the court for leave to withdraw the transcript and pa- 
pers and refile them, and supported his motion by his own affidavit, which 
states in substance that while he authorized the justice to leave the tran- 
script and papers with the clerk for the convenience of his counsel, yet 
that he did not authorize the justice to file them; that they were filed 
without bis consent or knowledge; and that he did not know that they 
were filed until two days before the^first day of the term. The court dis- 
missed his appeal for waiver of notice. Held, Error. After said dismissal 
D. filed another transcript, which the court struck from the files, and ren- 
dered judgment for costs. Held, Error. Dooley v. Foster, 5-269. 

Where the defendant before a justice appeals to the district court, and is 
in default for six months in answering, and then files a general denial by 
consent, an order of the district court overruling a motion, unsustained by 
any showing, to then amend the answer as to set up new matter, is not 
error. Marley v. Smith, 4-183. 

(4678) §12L Appeal Bond. The party appealing shall, 
within ten days from the rendition of judgment, enter into an 
undertaking to the adverse party, with at least one good and 
sufficient surety, to be approved by such justice, in a sum not 
less than fifty dollars in any case, nor less than double the 
amount of the judgment and costs, conditioned: Firsty That 
the appellant will prosecute the appeal to effect and without 
unnecessary delay; and, Second, That if judgment be rendered 
against him on the appeal, he will satisfy such judgment and 
costs; said undertaking need not be signed by the appellant: 
Provided, That when any municipality desires to appeal, no 
bond shall be required, and it shall be sufficient to perfect any 
such appeal if the appellant shall, within ten days after the 
rendition of the judgment, cause to be filed with the justice of 
the peace a statement in writing that appellant does appeal 
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from such judgment to the district court of the county, "and 
tile an affidavit setting forth the appeal is not taken for vexa- 
tion or delay, but because the affiant believes that the appellant 
is aggrieved by the judgment.'' [L. 1885, ch. 152, §4 (§121, 
as amended); took effect May 1, 1885.] 

(4679) §122. Proceedings on Appeal The appeal shall 
be complete upon the filing and approval of the undertaking 
as provided in section 121. The said justice shall immediately 
make out a certified transcript of his proceedings in the cause, 
and shall within twenty days from the rendition of the judg- 
ment, deliver or transmit to the clerk of the district court ol 
his county the said transcript, the undertaking on appeal, and 
all the papers in the cause; all further proceedings before the 
justice of the peace in the case shall cease and be stayed on 
the filing of the undertaking with said justice; no notice of 
appeal shall be required to be filed or served, and the case shall 
be tried de novo in the district court upon the original papers 
on which the cause was tried before the justice, unless the 
appellate court, in furtherance of justice, allow amended 
pleadings to be made or new pleadings to be filed. [L. 1870, 
ch. 88, §7 (§122, as amended); took effect March 10, 1870.] 

By the filing and approval of the appeal bond, the appeal was perfected. 
Thereafter the justice had no power to make any order or to alter the 
record in the case. Stuttle v. Bowers, 31-434. 

On appeal from justice to district court, the defendant has no absolute 
right to set up, claim and prove a set-off exceeding $300; and when he does 
set up set-off exceeding $300, and does not withhold setting off any part of 
the same, the district court has no jurisdiction of said set-off. Wagstaff v. 
Challiss, 31-212. 

Where the party appealing from the final judgment of a justice of the 
peace to the district court of the county where the judgment is rendered 
shall, within ten days from the rendition of the judgment, enter into an 
undertaking to the adverse party, conditioned as required by law, with 
good and sufficient surety, in a sum double the amount of judgment and 
costs, it is the duty of the justice of the peace to file and approve the un- 
dertaking ; he may be compelled to by mandamus. Cox v. Rich, 24-21. 

There can be no such thing as a default in a justice^s court, where the ac- 
tion is not founded upon a written instrument; and when an action is 
appealed to the district court, the case may be tried on same pleadings 
and in the same manner as might have been done in the justice's court. 
(Stanley v. Bank, 17-502.) The district court may, however, in further- 
ance of justice, ** allow " new or amended pleadings to be filed. But the 
filing of a new or amended pleading by the plaintiff will not place the 
defendant in absolute default. (Kuhuke v. Wright, 22-464.) Every por- 
tion of the plaintiff's cause of action which was previously in issue will 
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remain in issae, although the defendant may not file any new or amended 
pleading. It is only the new matter set up in the new or amended plead- 
ing of the plaintiff that needs an answer, and it is only to such new matter 
that the defendant could be in default by not filing an answer. If the new 
or amended pleading contains nothing more than the original did, no an- 
swer is necessary. Ziegler v. Osborn, 23-464. 

It is for the court to determine whether new pleadings should be filed 
on appeal; and the defendants in the case were not prevented from prov- 
ing any counter-claim which they might have had by reason merely of 
said refusal to permit them to file said answer. Stanley v. Bank, 17-592; 
Sanford v. Shepard, 17-228, 281. 

Upon appeal, the case was tried on the original papers. No demand was 
made on defendant for any pleading. The defense was usury. It was con- 
tended that it was error to admit testimony tending to show such a defense, 
as there was no bill of particulars or other pleading setting it up. There 
was no pleading of any kind filed by the defendant either before the justice 
or in the district court The case shall be tried de novo in the district court, 
upon the original papers upon which the cause was tried before the justice, 
unless the appellate court in furtherance of justice allow amended pleadings 
to be made, or new pleadings to be filed. No demand was made that the 
defendant should state his defense in writing, and no error was committed 
by the court. German v. Ritchie, 9-110. 

The statute does not authorize deposit of money in lieu of appeal bond 
in condemnation proceedings. Filing precipe for subpoenas is not such an 
appearance as gave the court jurisdiction. Beckwith v. E. C. & 0. R. R., 
28-484. 

Discretionary with the district court to require the defendant to file his 
written answer to the bill of particulars. Map CJo. v. Jones, 27-180. 

Suit for injury to stock by railroad; on appeal by defendant, plaintiff 
amended bill of particulars to show demand had been made; not error. 
M. P. R. R. V. Piper, 26-61. 

The filing and approval of the appeal bond perfects the appeal. ( St. L. 
A D. R. R. V. Wilder, 17-243.) Bond v. White, 24-47. 

(4680) §123. Duty of Clerk j Transcript of Papers. The 

clerk, on receiving such transcript and other papers aforesaid, 
shall file the same and docket the appeal; the plaintiff* in the 
court below shall be plaintiif in the district court. [ L. 1870, 
ch. 88, §8 (§123, as amended); took effect March 10, 1870.] 

(4681) §124. Proceeding in Appeal. If the appeal be 
taken ten days or more before the first day of the first term of 
the appellate court appointed to be held thereafter, such ap- 
peal shall be tried at such court unless continued in the same 
manner as other actions pendinir therein are continued; if the 
appeal be taken within ten days next preceding such term of 
the court, no issue of fact joined in such action shall be tried 
at such first term, unless upon the written consent of both 
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parties to the action; but it shall be competent for the court 
to hear a motion to dismiss such appeal, or any other proper 
motion, or to try any issue of law joined in such action, if 
both parties be present in person or by attorney. If the ap- 
peal be dismissed, the cause shall be remanded to the justice 
of the peace, to be thereafter proceeded in, as if no appeal had 
been taten. On receiving his fees in the case, the clerK of the 
court shall certify to the justice the order of dismissal, and he 
shall remit with such order all the papers returned by the jus- 
tice on the appeal, except the transcript and undertaking; he 
shall also state the amount of his fees in the case, which shall 
be added to the costs in the case before the justice, and col- 
lected with such other costs, and paid to the party advancing 
the same. [L. 1870, ch. 88, §9 (§124, as amended); took e? 
feet March 10, 1870.] 

The party appealing from the judgment of a justice of the peace may 
dismiss such appeal at any time before the commencement of the trial in 
the district court, if not at any time before the final submission on such 
trial ; and upon such dismissal the judgment of the justice is restored, and 
has the same force and effect as though no appeal had been taken. K. C, 
Ft. S. & G. R. R. V. Hammond, 2&-208. 

The code of civil procedure controls, so far as it is applicable, proceed- 
ings in cases tried in the district court on appeal from justices' courts. 
CJopeland v. Majors, 9-104; Tarleton v. Briley, 3-434. 

The form of a judgment in replevin on appeal is provided for in sec. 185, 
civil code (ch. 80.) Copeland v. Majors, 9-104. 

(4682) §126. Repeal Repealed, L. 1870, ch. 88, §16; 
took effect March 10, 1870. 

(4683) §126. Repeal. Repealed, L. 1870, ch. 88, §16; 
took effect March 10, 1870. 

(4684) §127. Repeal. Repealed, L. 1870, ch. 88, §16; 
took effect March 10, 1870. 

(4685) §128. Appellant Pay Costs. If any person, ap- 
pealing from a judgment rendered in his favor, shall not re- 
cover a greater sum than the amount for which judgment 
was rendered, besides costs and the interest accruing thereon, 
every such jippellant shall pay the costs of such appeal. 

The appellee may not enlarge his claims to an extent beyond the juris- 
diction of the justice, and tliereby prevent the appellant from recovering 
a greater sum than the amount of judgment which he had formerly recov- 
ered, and thereby make the appellant pay the costs of appeal. Wagstaff v. 
Challiss, 31-216. 

CoRts adjudged against owner of land, on appeal in condemnation case. 
A. & D. R. R. V. Lyon, 24-748. 
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Ordinary appeal bond did not bring up question of attachment which 
had been discharged, and judgment for debt being the same as in lower 
court, appellant .should pay costs of appeal. Gates v. Sanders, 13-414. 

(4686) §129. Liability of Surety. When any appeal shall 
be dismissed, or when judgment shall be entered in the dis- 
trict court against the appellant, the surety in the undertaking 
shall be liable to the appellee for the whole amount of the 
debt, costs and damages recovered against the appellant. 

(4687) §130. duashing Appeal. When an appeal taken 
to the district court shall there be quashed, by reason of ir- 
regularity in taking or consummating the same, the cause for 
quashing shall be stated in the order of the court, and a tran- 
script of such order shall be filed with such justice, who shall 
thereupon proceed to issue execution, in the same manner as 
if no appeal had been taken. 

(4688) §131. Kew Bond. In proceedings on appeal, when 
the surety in the undertaking shall be insufficient, or such 
undertaking may be insufficient in form or amount, it shall be 
lawful for the court, on motion, to order a change or renewal 
of such undertaking, and direct that the same be certified to 
the justice from whose judgment the appeal was taken, or 
that it be filed in said court. 

Ordinary appeal bond does not bring up question of attachment, and 
iiistrict court may refuse to permit bond to be amended. Gates v. Sanders, 
13-414. 

Appeal bond given to stranger to record, not a party ; the district court 
may refuse to permit new bond to be given. Lovitt v. W. & W. R. R., 
26-298. 

Condemnation proceedings; appeal bond approved by the county com- 
missioners instead of the county clerk; the court properly permitted a new 
appeal bond to be given. St. J. & D. C. R. R. v. Orr, 8-419. 

(4689) §132. No Apj>eal. An appeal maybe taken from 
the final judgment of a justice of the peace in any case, except 
in cases hereinafter stated, in which no appeal shall be allowed : 
I/lrst, On judgments rendered on confession. Second^ Injury 
trials, when neither party claims in his bill of particulars a 
sum exceeding twenty dollars. [L. 1870, ch. 88, §10 (§132, as 
amended); took effect March 10, 1870.] 

This section applies only when the judgment before the justice is ren- 
dered as the result of a jury trial, and not to cases in which a jury disagree 
and the judgment is rendered by the independent action of the court. 
Moore v. Toennisson, 28-610. 

Plaintiff claims 114.00; defendant admits $2.00; sets up also set-off of 
f 21.00, but itemized as $22.15, and prays judgment $21.00. After a jury 
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trial, taking the whole bill together, the parties are not barred of the right 
to appeal from the judgment. Brooks v. Wright, 19-501. 

(4690) §132a. Forcible Entry, etc. In appeals taken by 
the defendant in actions for the forcible entry and detention, 
or forcible and unlawful detention of real property, the un- 
dertaking on appeal shall be conditioned that the appellant 
will not commit or suffer waste to be committed on the prem- 
ises in controversy; and if, upon the further trial of the cause, 
judgment be rendered against him, he will pay double the 
value of the use and occupation of the property from the date 
of the undertaking, until the delivery of the property, pursu- 
ant to the judgment, and all damages and costs that may be 
awarded against him. [L. 1870, ch. 88, §11; took effect March 
10, 1870. 

After appeal, when ample bond is given for all damages and costs, and 
that he will not commit or suffer waste, and pay double value of the use of 
the property, the appellee cannot maintain an action for an injunction to 
restrain appellant from removing the improvements. Campbell v. Coon- 
radt, 26-68. 

When the appeal bond does not clearly show that the appellant is bound 
not to commit waste, nor that he " will pay all damages that may be awarded 
against him," the justice is not required by law to approve the same. Tem- 
pleton v.Millis, 24-381. 

(4691 ) § 133. If Justice's Term Expires. When the term 
of office of a justice shall expire between the date of the judg- 
ment and the time limited for appeal, such justice may take 
the undertaking for appeal, at any^tirae before he has deliv- 
ered his docket to his successor, and give the appealing party 
a transcript. After the delivery of the docket, the undertak- 
ing shall be given to his successor, and it shall be his duty to 
give the transcript, and do and perform all things required of 
his predecessor. 



Abticle 11— stay of execution. 
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134. Stay of execution to be applied 

for, when; undertaking. 

135. How long granted. 
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136. Not allowed, in what cases. 
ISOa. Execution after stay of judg- 
ment. 



(4692) §134. Stay; Bond. Any person against whom a 
judgment may be rendered, under the provisions of this act, 
except as hereinafter excepted, may have a stay of execution^ 
for the several periods of time hereinafter mentioned, by en- 
tering into an undertaking to the adverse party, within ten 
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days after the rendition of the judgment, with good and suf- 
ficient surety, resident of the county, such as the justice shall 
approve, conditioned for the payment of the amount of such 
judgment, interests and costs that may accrue, which under- 
takmg shall be entered on the docket of the justice, and shall 
be signed by the surety; and in case execution has been issued, 
it shall be immediately withdrawn by said justice. 

(4693) §136. How Long. The stay of execution hereby 
authorized shall be graduated as follows, namely: Mrst^ On 
any judgment for twenty dollars and under, thirty days. Sec- 
ond, On any judgment over twenty dollars and not exceeding 
fifty dollars, sixty days. Third, On any judgment over fifty 
dollars and not exceeding one hundred dollars, ninety days. 
Fourth, On any judgment exceeding one hundred dollars, one 
hundred and twenty days. 

(4694) § 136. Kot Allowed. No stay of execution on 
judgments rendered in the following cases shall be allowed: 
First, On judgments rendered against justices of the peace 
for refusing to pay over money by them collected or received 
in their official capacity. Second, On judgments against jus- 
tices for not reporting all fines as required by law. Third, On 
any judgment rendered against a constable for failing to make 
return, making a false return, or refusing to pay over money 
collected in his official capacity. Fourth, On judgments 
against bail for the stay of execution. Fifth, Where judgment 
is rendered in favor of bail who have been compelled by judg- 
ment to pay money on account of their principal. Sixth, On 
judgments obtained by constables on undertakings executed to 
them for the delivery of property. 

Subdivisions first and second of J 136 would seem to recognize judgments 
rendered by one justice against another for oflScial misconduct; but still 
these subdivisions do not pretend to authorize the same to be done; and 
the whole of the article in which they are contained relates merely to stay 
of execution. Neal v. Keller, 12-252. 

(4695) §136a.. Execution after Stay, In cases where 
execution on any judgment shall be stayed, as provided by sec- 
tions 134 and 135 of said chapter 81, and such judgment shall 
not be paid or satisfied, the justice, after the stay shall have 
expired, shall issue an execution on such judgment against the 
judgment debtor and his surety, which execution shall be in 
the following form : County of -, ss. The state of Kan- 
sas, to A. B., constable of , in said county, greeting: 

Whereas, C. D., on the day of , 187 — , in an 

action then pending before the undersigned, justice of the 

-23 
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peace, recovered a judgment against E. F. for the sum of 

dollars, and the further sum of dollars, as costs of suit; 

and whereas, on the « day of , 187 — , G. H. en- 
tered into an undertaking, as surety for the said E. F., for a 

stay of execution for days, which time has now elapsed; 

and whereas, the said judgment still remains unsatisfied: Now, 
therefore, you are hereby commanded that of the goods and 
chattels of the said C. D. [E. F.], you cause the said judg- 
ment and costs to be satisfied as provided by law; and for 
want of sufficient goods and chattels of the said C. D. [E. F.], 
that you cause said judgment and costs to be satisfied out of 
the goods and chattels of the said G. H., and you are herebv 
required to make a return of this execution, with your certifi- 
cate thereon, showing the manner in which you have executed 
the same, within thirty days from the time of your receipt 

hereof. Witness my hand, at in said county, this 

day of , 187—. [L. 1870, ch. 88, §12; took eflFect 



March 10, 1870.] 



Article 12— EXECUTION. 



SEC. 

137. Execution ipay issue by justice 

or his successor, within what 
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some of whom not served. 
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142. Sheriff may discharge prisoner, 

when. 
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144. Prisoner may be discharged on 
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in execution. 
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149. Inventory of goods sold to be 
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150. Schedule of goods and chattels 

unsold to be returned with 
execution; proceedings 
thereupon. 

151. Security for redelivery of prop- 

erty. 

152. Constable levjring on goods and 

chattels claimed by another 
person than defendant, may 
require security of plaintiff. 

152a. Trial of right of property. 

1526. Proceedings upon tri^ had. 

152c. Costa; non-liaoility of consta- 
ble. 

153. Landlord and tenant not af- 

fected by sale of crops when. 

154. Justice may issue furtner proc- 

ess, when. 

155. When execution returned un- 

satisfied, garnishee may be 
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156. Order, how issued ; subsequent 

proceedings same as in at- 
tachment. 

157. Earninsrs of debtor not to be 

applied to payment of debts, 
when. 
157a. When justice may issue exe- 
cution against plaintiff for 
costs. 



§§ 137-139. EXECUTION. 855 

(4696) §137. Execution ma^ Issue; Five Years. Exe- 
cutiou for the enforcement of a judgment before a justice of 
the peace may issue by the justice before whom the judgment 
was rendered, or by his successor in office, on the application 
of the party entitled thereto, at any time within five years from 
the entry of the judgment or the date of the last execution is- 
sued thereon. 

The justice renderipg a judgment in an action pending before him has 
not jurisdiction to issue process on the judgment after an abstract of the 
judgment is docketed in district court. Rahm v. Soper, 28-531. 

If the judgment may be revived by the justice, such revivor ought to 
have been had prior to filing a transcript in the district court. (Angell v. 
Martin, 24-334.) Lindgren v. Gates, 26-137. 

(4697) § 138. Execution without Demand. It shall be 
tne duty of the justice, if the case be not appealed, taken up 
on error, docketed in the district court, or bail has not been 
given for the stay of execution, at the expiration of ten days 
from the entry of the judgment, to issue execution without a 
demand, and proceed to collect the judgment, unless otherwise 
directed by the judgment creditor. 

The justice rendering a judgment in an action pending before him has 
not jurisdiction to issue process on the judgment after an abstract of the 
judgment is docketed in the district court. Rahm v. Soper, 28-631. 

(4698) §139. The Execution Described. The execution 
must be directed to a constable of the county, and subscribed 
by the justice by whom the judgment was rendered, or by his 
successor in office, and must bear date the daj^ of its delivery 
to the officer to be executed; it must intelligibly refer to the 
judgment by stating the names of the parties, and the name 
of the justice before whom, and of the county and township 
where, and the time when, it was rendered; the amount of the 
judgment, and, if less than the whole is due, the true amount 
due thereon. It must require the constable substantially as 
follows: Firsts If it be a case where the defendant cannot be 
arrested, it must direct the officer to collect the amount of the 
judgment out of the personal property of the debtor, and pay 
the same to the party entitled thereto. Second, If it be a case 
where any of the judgment debtors are certified on the docket 
as surety, it shall command that the money be made of the 
personal property of the principal debtor, and, for want thereof, 
of the personal property of the surety. In such case, the per- 
sonal property of the principal, subject to execution within the 
jurisdiction, shall be exhausted before any of the property of 
the surety shall be taken in execution. Third, If it be a case 
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where the defendant may be arrested, in addition to the fore- 
going, it must direct the officer, if sufficient property of the 
defendant, subject to the execution, cannot be found to satisfy 
the judgment, that he arrest the debtor and commit him to the 
jail of the county until he pays the judgment or be discharged 
according to law, unless the execution be accompanied by an 
order of arrest. Fourth^ It must, in all cases, direct the officer 
to make return of the execution, and a certificate thereon, 
showing the manner in which he has executed the same, in 
thirty days from the time of his receipt thereof. 

Where upon a valid judgment in a justice^s court a writ is issued which 
is in form an order of sale, that is, a command to satisfy the judgment out 
of certain named personal property, when nothing should have been issued 
but a general execution, that is, a command to satisfy the judgment out of 
any personal property not exempt; and where upon such writ the property 
named is sold, sold in the presence of and without objection from the de- 
fendant, and sold under such circumstances that it could fairly be said to 
be in the possession of the officer: Held, That, notwithstanding the irregu- 
larity in the proceedings, the title of the purchaser could not be questioned 
in a collateral proceeding. Pracht v. Pister, 30-572. 

If sec. 470, code (ch. 80), does not apply to justices' courts, then clause 
second of 2 139, above, is absolutely nugatory. Points v. Jacobia, 12-54. 

(4699) §140. Against Joint Debtors. Upon an execution 
on a judgment against debtors, upon one or more of whom the 
summons was not served, the execution must contain a direc- 
tion to collect the amount of the joint property of the person 
upon whom the summons was served, to be specified by name. 
If such judgment be also such that the defendants are subject 
to arrest thereon, the justice must further specify the names of 
those defendants served with the summons, who may be ar- 
rested for the want of property. 

(4700) § 141. Constable Liable; Escape. A constable may, 
at his peril, omit to arrest a debtor, or, ufter arrest, suffer him 
to go at large before the return day, subject only to the liabil- 
ity for an escape, or for omitting to arrest, if he fails to have 
either the money or the person of the debtor in custody at the 
expiration of the thirty days. 

(4701) § 142. Discharge Prisoner. It shall be lawful for 
the sherift' or jailor receiving any person imprisoned on any 
execution issued in any civil proceeding, at any time where 
there is no money in his hands to pay for the sustenance of 
such prisoner, to discharge him from ])rison. 

(4702) §143. Confinement. The debtor, committed as 
herein provided, may be held in prison ten days, and if he be 
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a person without a family [for which he provides?], one day in 
addition for every dollar over ten due on the execution ; or, if 
he have a family for which he provides, one day in addition 
for every two dollars over twenty due on the execution. 

(4708) §144. Discharged. The affidavit of an imprisoned 
debtor that he has a family, for which he provides, specifyin? 
by name one or more persons, members of such family, and 
the place of their residence, is sufficient evidence thereof to 
authorize his discharge by the jailor. 

(4704) §145. Constable Liable. A constable is liable to 
the party in whose favor an execution issued to him, for the 
amount thereof, in the following cases: Firsts Where he suffers 
thirty days to elapse without making a return thereof to the 
justice, and paying. to him or the party entitled, the money 
collected thereon by him. Second, When he willfully and 
carelessly omits to levy on property within thirty days, or if 
the defendant be liable to be imprisoned, then to arrest and 
<*ommit him to the jail of the county within thirty days. 

(4705) §146. Notice of Sale. All property taken in exe- 
cution, under the provisions of this act, shall be advertised for 
sale at four of the most public places in the township where 
ftuch property was seized, at least ten days previous to the 
time appointed for such sale, which sale stall be held between 
the hours of ten o'clock a. m., and four o'clock p. m., at the 
house or on the premises where such property was taken, or 
at one of the most public places within the township. 

All property fevied on by a constable under an execution remains in the 
township where it is found, and it is advertistni and sold in such township. 
* * * We do not think that it is absolutely necesmry that the trial of 
right to such property should be had in the township from which the exe- 
cution issued. Sponenbarjrer v. Lemert, 23-63. 

(4706) § 147. Kot to Purchase. It shall not be lawful for 
any justice of the peace who issued the execution, or for the 
constable holding the execution, to purchase, either directly 
or indirectly, any property sold on such execution; and any 
justice or constable who shall offend against the provisions of 
this section, shall forfeit and pay for every such offense, any 
sum not exceeding one hundred dollars nor less than five dol- 
lars, to be recovered by civil action in the name of the state of 
Kansas, before any court having jurisdiction thereof, for the 
use of the county where such offense was committed, and 
shall, moreover, be liable to the action of the party injured 
thereby. 

(4707) §148. Allowance; Costs; Fees. When any cattle 
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or live stock shall be taken in execution, it shall be the duty 
of the justice of the peace who issued the execution, or other 
justice charged with the duty of collecting the judgment 
whereon such execution issued, to allow the constable, for 
keepinff of the same, a reasonable compensation, to be taxed 
and collected as other costs in the suit. 

(4708) §149. Inventory. When a constable shall levy on 
and sell any goods and chattels, he shall make out and annex 
to his return to the execution, in virtue of which such sale was 
made, a true inventory of all such property and of each article 
thereof, and the price at which the same was sold ; and for each 
and every neglect to return a true and accurate schedule or in- 
ventory of property sold, or remaining unsold for want of bid- 
ders, or other just cause, and, if sold, the price at which the 
same was sold, each and every constable guilty of such neglect 
shall forfeit and pay, on conviction thereof, any sum not ex- 
ceeding one hundred dollars, to be recovered by action in the 
name of the state of Kansas, for the use of the party injured 
thereby, to be prosecuted before any court having cognizance 
thereof. 

(4709) §150. Goods Unsold; Proceedings. Where a 
constable shall have levied on any goods and chattels which 
remain unsold for want of bidders, or other just cause, it shall 
be his duty to return with the execution a schedule of all such 
goods and chattels; and the justice shall, unless otherwise 
directed by the party for whom such execution issued, or his 
agent, immediately thereafter issue an order, thereby com- 
manding any constable to whom the same may be directed or 
delivered, to expose such property to sale; which sale and the 
proceeding thereon shall be the same as if such property had 
been sold on the original execution. 

(4710) §151. Security. Any constable having levied on 
goods and chattels, of which he permits the party against 
whom the execution issued to retain the possession, is hereby 
authorized to take such security for his own indemnity as he 
may require, that such property shall be delivered at the time 
and place appointed for the sale thereof. 

(4711) §152. Require Security. If the constable, by vir- 
tue of any attachment or execution, shall levy the same on any 
goods and chattels claimed by any person other than the de- 
fendant, or be requested by the plaintiff to le^'y on any such 
goods and chattels, the officer may require the plaintiff to give 
him an undertaking, with good and sufficient securities, to pay 
all costs and damages he may sustain by reason of the deten- 
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tion or sale of such property; and until such undertaking 
shall be given, the officer may refuse to proceed as against such 
property. 

(4712) §152a. Eight of Property. When a constable 
shall levy on or attach property, claimed by any person or 
persons, other than the party against whom the execution or 
attachment issued, the claimant or claimants shall give three 
days' notice, in writing, to the attachment or execution cred- 
itor, his attorney, or nis agent, or if not found within the 
county, then such notice shall be served by leaving a copy 
thereof at his usual place of abode in such county, of the time 
and place of the trial of the right to such property, which trial 
shall be had before some justice of the township, at least one 
day prior to the time appointed for the sale of such property. 
[L. 1872, ch. 164, §1; took effect June 20, 1872.] 

A suit for the trial of the right of property, under chapter 164 of the 
Laws of 1872, p. 233, may be brought in the township where the property 
is found and is situated. Sponenbarger v. Lemert, 23-63. 

Trial of the right of property, provided for by U 1, 2 and 3, C. L. 1879, 
pp. 725-6, is a special statutory proceeding, designed principally for the 
protection of the officer levying the order of att€u;hment or execution; it is 
not conclusive upon the rights of the parties, and there is no appeal from 
the order or judgment of the justice hearing the cause. Dilley v. Mc- 
Gregor, 24-361. 

One who comes in under chapter 164 of the Laws of 1872, and claims 
property attached or levied on, does not thereby concede the regularity of 
the proceedings; nor may he, like the defendant, avail himself of errors 
which are simply sufficient for reversal in direct proceedings therefor. He 
claims adversely to the proceedings, and can only make such objections as 
he could if attacking them in an independent collateral action. Dickenson 
V. Cowley, 15-269. 

(4713) §1526. Proceedings. If, on the trial, the justice 
shall be satisfied, from the proof, that the property, or any 
part thereof, belongs to the claimant or claimants, such jus- 
tice shall render judgment against the party in whose favor 
such execution or attachment issued for the costs, and issue 
execution therefor, and shall, moreover, give a written order 
to the constable, who levied on, or who may be charged with 
the duty of selling such property, directing him to restore the 
same, or so much thereof as may have been found to belong 
to such claimant or claimants: Provided, That either party 
may at or before the time of trial call for a jury, and in that 
case, the mode of drawing, and all proceedings there [there- 
in], shall be conducted in all respects as is now provided for 
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trial by jury, before justices of the peace. [L. 1872, ch. 164, 
§ 2; took effect June 20, 1872.] 

(4714) §152c. Costs. But if the claimant or claimants fail 
to establish his or their rights to such property, or to any part 
thereof, the justice shall render judgment against such claim- 
ant or claimants for the costs that have accrued on account of 
such trial, and issue execution therefor; and the constable shall 
not be liable to the claimant or claimants for the property so 
taken. [L. 1872, ch. 164, §3; took effect June 20, 1872.] 

(4715) §163. Not Affected by Sale of Crops. In all cases 
where any lands may have been let, reserving rent in kind, 
and when the crops or emblements growing or grown there- 
on, shall be levied on or attached by virtue of any execution, 
attachment or other process against the landlord or tenant, the 
interest of such landlord or tenant against whom such process 
was not issued, shall not be affected thereby; but the same 
may be sold, subject to the claim or interest of the landlord or 
tenant against whom such process did not issue. 

(4716) §154. Further Process. In cases where the con- 
stable shall make it appear, to the satisfaction of the justice, 
that he has been deprived of an opportunity of levying an 
execution within the time prescribed by this act, or otherwise 
prevented from making the whole of the money therein re- 
quired to be made, and shall make return to the justice who 
issued the same to that effect, such justice is hereby author- 
ized and required to issue further process of execution for the 
amount or balance remaining unsatisfied, which shall be 
served and returned in all respects /as other executions are 
under this act. 

(4717) §166. Garnishment. When an execution issued 
by a justice of the peace shall have been returned unsatisfied, 
the judgment creditor, his agent or attorney, may file an aflS- 
davit with the justice, setting forth that he has good reason to 
and does believe that any person or corporation, to be named, 
and within the county, has property of the defendant, or is 

.> indebted to him, and thereupon the justice shall issue an 
*■ order to such garnishee to appear before him, on a day to be 
named, and answer such questions as may be propounded to 
him by the judgment creditor touching the property of the 
judgment debtor in his possession or under his control, and 
the amount owing by him to the judgment debtor, whether 
due or not. 

Garnishee proceedlnjjs are authorized after as well as before judgment. 
Phelps V. A. T. & S. F. R. R., 28-173. 
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Agent or attorney may make affidavit. Baker v. Knickerbocker, 25- 
290. 

(4718) §166. Order; Proceedings. Such order shall be 
issued in the same manner as a summons, arid the subsequent 
proceedings upon such order shall be the same and have the 
same effect as proceedings against a garnishee in case of at- 
tachment, as near as may be. 

(4719) §157. Earnings Exempt. The earnings of the 
debtor for his personal services, at any time within three 
months next preceeding the issuing of an execution, cannot be 
applied to the payment of his debts, when it is made to appear, 
by the debtor's affidavit or otherwise, that such earnings are 
neccessary for the maintenance of a family supported wholly 
or partly by his labor. 

(4719a) § ISTa. That the earnings of a debtor who is a resi- 
dent of this state for his personal services, at any time within 
three months next preceding the issuing of an execution or 
attachment, or garnishment process, cannot be applied to the 
payment of his debts, when it is made to appear by the 
debtor's affidavit or otiierwise that such earnings are neces- 
sary for the maintenance of a family supported wholly or 
partly by his labor. The filing of the affidavit by the debtor, 
or making proof as above provided, shall be conclusive, and it 
shall be the duty of the court in which is pending such pro- 
ceeding to release all moneys held by such attachment or 
garnishee process, immediately upon the filing of such affi- 
davit or the making of such proof [L. 1886, ch. Ill, §1; 
took effect Feb. 27, 1886.] 

The personal earnings of a debtor for three months next preceding the 
issuing of garnishee process, and necessary for the support of his family, 
are exempt from such process. (Seymour v. Cooper, 26-539.) And debts 
created after the service of garnishee process are not subject to such 
process. ( Phelps v. A. T. & S. F. R. R., 28-165.) Muzzy v. Lantry, 30-51. 

(47196) §157&. All acts or parts of acts in conflict with the 

Frovisions of this act be and the same are hereby repealed. 
L. 1886, ch. Ill, § 2; took effect Feb. 27, 1886.] 

(4720) §157c. Execution for Costs. That upon the returij 
of an execution issued from any justice's court, and returned 
unsatisfied by the constable to whom it was issued, or when 
execution has been withheld by order of plaintiff for a pe- 
riod of ninety days, the justice may, on his own motion, or on 
application of any party interested in the costs of the action, 
issue execution against the plaintiff in said action for the costs 
made by said plaintiff. [L. 1873, ch. 87, § 1; took effect March 
20, 1873.] 
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Article 13— FORCIBLE ENTRY AND DETAINER. 



SEC. 

168. Jurisdiction of justice. 

159. Cases to which this article is 

applicable. 

160. Judgment no bar to second ac- 

tion. 

161. Notice to leave, when and how 

served. 

162. Summons not to issue until com- 

plaint filed; requisites of com- 
plaint. 

163. Service of summons; its con- 

tents. 



SEC. 

164. Proceedings if defendant fail to 

appear. 

165. Continuance; undertaking 

therefor. 

166. When justice to try cause ; judg- 

ment. 

167. Trial by jury ; their verdict. 

168. Entry of verdict and judgment. 

169. Exceptions. 

170. Execution ; form of writ. 

171. How executed; proceedings 

stayed, when. 



(4721) §158. Jurisdiction; Forcible Detainer, etc. Any 

justice, within his proper county, shall have power to inquire, 
in the manner hereinafter directed, as well against those who 
make unlawful and forcible entry into lands and tenements, 
and detain the same, as against those who, having a lawful and 
peaceable entry into land or tenements, unlawfully and by 
force hold the same; and if it be found, upon such inquiry, 
that an unlawful and forcible entry has been made, and that 
the same lands and tenements are held by force, or that the 
same, after a lawful entry, are held unlawfully, then said jus- 
tice shall cause the party complaining to have restitution 
thereof. 

When a person has been in the actual and visible possession of real 
estate for over two years, under equitable color of title, no action of forcible 
detainer can be maintained against him; first, because of such possession 
for over two years ; and second, because he holds the possession with color 
of title. Alderman v. Boeken, 25-658. 

When a person enters peaceably upon a vacant lot, under a bona fide 
claim of title, with a view of holding possession, and then incloses the lot 
with a fence composed of posts and barbed wire, of such a nature as to in- 
form all persons that the premises are appropriated : Heldj That such per- 
son has the actual possession. Campbell v. Coonradt, 22-704. 

If the actual possession of another be taken in his absence, by unlawfully 
and forcibly removing and destroying with a chisel and a hatchet or hammer 
a wirefence inclosing the premises, and such possession is continued to be 
detained against the will and consent of the original possessor, and a sur- 
render of the premises is refused upon demand : Held, An unlawful and 
forcible entry and detainer, within the meaning of i 158. Campbell v. 
Coonradt, 22-704. 

The only question that seems to be raised is, whether the plaintiff, who 
was entitled to possession of said land, but who does not seem to have ever 
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had actual poesession of the same, could maintain the action of forcible 
entry and detainer. We think he could. Price v. Olds, 9-74. 

(4722) § 159. Article Applicable. Proceedings under this 
article may be had in all cases against tenants holding over 
their terms; in sales of real estate on executions, orders, or 
other judicial process, when the judgment debtor was in pos- 
session at the time of the rendition of the judgment or decree, 
by virtue of which such sale was made; in sales by executors, 
administrators, guardians, an(^ on partition, where any of the 
parties to the partition were in possession at the commence- 
ment of the suit, after such sales, so made, on execution or 
otherwise, shall have been examined by the proper court, and 
the same, by said court, adjudged legal; and in cases where 
the defendant is a settler or occupier of lands and tenements^ 
without color of title, and to which the complainant has the 
right of possession. This section is not to be construed aa 
limiting the provisions of the first preceding section. 

(4723) § 160. Judgment no Bar. Judgments, either before 
a justice or in the district court, in actions brought under this 
article, shall not be a bar to any after action brought by either 
party. 

(4724) § 161. Three Days' Notice to Leave. It shall be 
the duty of the party desiring to commence an action under 
this article, to notify the adverse party to leave the premises, 
for the possession of which the action is about to be brought, 
which notice shall be served at least three days before the 
commencing the action, by leaving a written copy with the 
defendant, or at his usual place of abode, if he cannot be 
found; such notice may also be served by leaving a copy 
thereof with some person over twelve years of age, on the 
premises described in the notice. 

Where a lessor, for the purpose of terminating a three-years* lease, gives 
his tenant the requisite notice under §7 of the landlord-and-tenant act: 
Heldf That the lease will not be terminated within less than ten days after 
the notice is given : And further hddy That if, within nine days after the 
giving of such notice, a second notice were given under J 161 of the justices' 
code, for the purpose of laying a foundation for the commencement of an 
action of forcible detainer, the second notice would be given prematurely, 
and would therefore be void. 32-594. 

Action of forcible detainer is commenced January, 1884; trial May, 1^; 
it is shown that the defendant, on Dec. 19, 1883, was the tenant of the 
plaintiflf under a three-years' lease, which by its terms would not expire 
until Aug. 1, 1884; and it is further shown, that on Dec. 19, 1883. the plain- 
tiff, for the purpose of terminating the lease, gave to the defendant the 
requisite notice under sec. 7 of the landlord-and-tenant act, and also on 
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Dec. 28, ISS" for the purpose of laying the foundation for the commence- 
ment of the action of forcible detainer, gave to the defendant the requisite 
notice under § 161 of the justices* code: Heldy That proof that the defend- 
ant, prior to Dec. 19, 1883, claimed he was not tenant but owned the land, 
and refused to pay rent, will not of itself prove that the tenancy was ter- 
minated prior to Dec. 28, 1883. Douglass v. Parker, 32-694. 

The action of forcible entry and detainer must be brought within a rea- 
sonable time after service of the three-days' notice to leave the premises 
for the possession of which the action is ahovt to he brought, Douglass v. 
Whitaker, 32-381. * 

If the three-days' notice to leave the premises is not given, he cannot 
maintain the action of forcible entry and detainer. Nason v. Best, 17-409. 

(4725) §162. SummonB and Verified Complaint. The 

summons shall not issue herein until the plaintift' shall have 
filed his complaint in writing, under oath, with the justice, 
which shall particularly describe the premises so entered upon 
or detained, and shall set forth either an unlawful and forcible 
entry and detention, or an unlawful and forcible detention 
after a peaceful or lawful entry of the described premises. 

In an action of forcible entry and detainer, a description of the property 
in the affidavit as "the hotel commonly called the 'Clinton House/ in In- 
dianola, Shawnee county, together with all the rooms, houses, garden, lots, 
etc., used in connection therewith," held sufficient. Kuykendall v. Clinton, 
3-86. 

(4726 ) § 163. Service. The summons shall be issued and 
directed, shall state the cause of complaint, and the time and 
place of trial, and shall be served and returned as in other 
cases. It may also be served by leaving a copy thereof with 
some person over twelve years of age, on the premises sought 
to be recovered. Such service shall be at least three days be- 
fore the day of trial appointed by the justice. 

(4727) §164. Default If the defendant does not appear 
in accordance with the requisitions of the summons, and it 
shall have been properly served, the justice shall try the cause 
as though he was present. 

(4728 ) § 166. Continuance, ^o continuance shall be granted 
for a longer period than eight days, unless the defendant ap- 
plying therefor shall give an undertaking to the adverse party, 
with good and sufficient surety, to be approved by the justice, 
conditioned for the payment of all damages, and double the 
rent that may accrue, if judgment be rendered against the de- 
fendant. 

(4729) §166. Justice to Try; Judgment. If the suit be 
not continued, place of trial changed, or neither party demand 
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a jury upon the return day of the summons, the justice shall 
try the cause; and if, after hearing the evidence, he shall con- 
clude that the complaint is not true, he shall enter judgment 
against the plaintiff for costs; if he find the complaint true, 
he shall render a general judgment against the defendant, and 
in favor of the plaintiff, for restitution of premises and costs 
of suit; if he find the complaint true in part, he shall rei^der 
a judgment for the restitution of such part only, and costs 
shall be taxed a;8 the justice shall deem just and equitable. 

(4730)' § 167. By Jury ; Verdict If a jury be demanded 
by either party, the proceedings until the impanneling thereof 
shall be in all respects as in other cases. The jury shall be 
sworn or affirmed to well and truly try and determine whether 
the complaint of (naming the plaintif^j about to be laid before 
them, is true, according to the evidence. If the jury shall 
find the complaint true, they shall render a general verdict of 
guilty against the defendant; if not true, then a general ver- 
dict of not guilty; if true in part, then a verdict setting fortti 
the facts they find true. 

(4731) §168, Verdict and Judgment The justice shall 
enter the verdict upon his docket, and render such judgment 
in the action, as if the facts authorizing the finding oi such 
verdict had been found to be true by himself. 

(4732 J §169. Exceptions. Exceptions to the opinion of 
the justice, in cases under this head, upon questions of law, 
may be taken by either party, whether tried by jury or other- 
wise. 

(4733) §170. Execution. Where a judgment of restitu- 
tion shall be entered by a justice, he shall, at the request of 
the plaintiiF, his agent or attorney, issue a writ of execution 
thereon, which shall be in the following form, as near as prac- 
ticable: "The state of Kansas, county. The state of 

Kansas to any constable of county: Whereas, in a cer- 
tain action for the forcible entry and detention (or the forcible 
detention, as the case may be), of the following described 

premises, to-wit: , lately tried before me, wherein 

was plaintiff, and was defendant, judgment was ren- 
dered on the day of , A. D. , that the plain- 
tiff' have restitution of said premises; and also that he recover 
costs in the sum of : you, therefore, are hereby com- 
manded to cause the defendant to be forthwith removed from 
said premises, and the said plaintiff to have restitution of the 
same; also, that you levy of the goods and chattels of the said 
defendant, and make the costs aforesaid, and all accruing costs^ 
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and of this writ make legal service and due return. Witness 

my hand this day of , A. J), . 

"A. B., Justice of the Peace." 

(4734) §171. How Executed; Stay, The officer shall, 
within ten days after receiving the writ, execute the same by 
restoring the plaintiff to the possession of the premises, and 
shall levy and collect the costs and make return, as upon other 
executions. If the officer shall receive a notice from the jus- 
tice that the proceedings have been stayed by proceedings in 
error, he shall inmiediately delay all further proceedings upon 
the execution ; and if the premises have been restored to the 
plaintiff, he shall immediatelv place the defendant in the pos- 
session thereof, and return tne writ with his proceedings and 
-costs taxed thereon. 



Article 14— CX)NSTABLEa 



18o! Return of "not found" shall 
not be made, unless, etc. 

ISl. AuthoritjT of constable co- 
extensive with his county; 
I)ower over goods and chat- 
tels, etc. 

182. On taking prisoner to jail, copv 
of process to be left with 
sheriff. 

183. Money received by constable 
to be paid to whom. 

184. Liability. 



172. Justice may appoint constable 

for special purpose, in what 
cases. 

173. Authority of person so ap- 

pointed. 

174. Justice to stand as his surety. 

175. General powers of constable. 

176. Duty in executing process. 

177. May call aid. 

178. Return of process. 

179. Time of receiving process to be 

noted; manner of executing 
it to be stated. 

(4735 ) § 172. Special Constable. A justice of the peace 
may appoint a constable or constables for special purpose, 
either m civil or criminal cases, whenever such appointment 
may become necessary, in the following cases: Where there is 
no constable in the township; in the case of disability of one 
of the regular constables in the township; where the constable 
therein is a party to the suit; when, from the pressure of 
oflBicial business, the constables therein are not enabled to per- 
form the duties required by the office. The justice making 
the appointment shall make a memorandum thereof on his 
docket, and shall require the person appointed to take an oath, 
as in other cases. 

(4736 ) § 173. Authority. The person so appointed by the 
justice, after taking such oath, shall have the same authority, 
be subject to the same penalties, and entitled to the same fees, 
as other constables. 
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(4737) §174. Justice as Surety. Such justice shall stand 
as surety, and shall be in that character liable, he and his sure- 
ties, for any neglect of duty or any illegal proceedings on the 
part of such constable so by him appointed. 

(4738) §176. General Powers. All constables shall be min- 
isterial officers in justices' courts in their respective counties, 
and civil and criminal process may be executed by them 
throughout the county, under the restrictions and provisions 
of the law. They may appoint one or more deputies, who 
may perform the same duties as their principals, and such 
principals shall be responsible, upon their official bond, for the 
acts of said deputies. 

(4739) §176. Duty. It shall be the duty of every constable 
to serve all warrants, writs, precepts, executions and other 
process to him directed and delivered, and, in all respects what- 
ever, to do and perform all things pertaining to the office of 
constable. 

(4740) § 177. Call Aid. In discharging their duties, con- 
stables may call to their aid the power of the county, or such 
assistance as may be necessary. 

^4741) §178. Return. It shall be the duty of every con- 
staole to make due return of all process, to him directed and 
and delivered, at the proper office and on the proper return 
day thereof; or, if the judgment be docketed in the district 
court, or appealed, upon which he has an execution, on notice 
to return the execution, stating thereon such fact. 

(4742) §179. The Same. It shall be the duty of every 
constable, on receipt of any writ or other process (subpoenas 
excepted), to note thereon the time of receiving the same; he 
shall, also, state in his return on the same, the time and man- 
ner of executing it. 

(4743) §180. "Not Found." No constable shall make a 
return on any process of "not found" as to any defendant, 
unless he shall have been once, at least, at the usual place of 
residence of the defendant, if such defendant have any in the 
county. 

(4744) §181. Authority. lu serving process, either civil 
or criminal, and in doing his duties generally, when not other- 
wise restricted by law, the authority of a constable shall ex- 
tend throughout the county in which he may be appointed; 
and in executing and serving process issued by a justice of the 
peace, he shall have and exercise the same authority and 
powers over goods and chattels and the persons of parties as 
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is granted by law to a sheriff or coroner, under like process 
issued from courts of record. 

(4745) §182. Prisoner Taken to JaU. When it shall be- 
come the duty of the constable to take the body of any person 
to the jail of the county, he shall deliver to the sheriff or the 
jailor a certified copy of the execution, commitment or other 
process, whereby he holds such person in custody, and return 
the original to the justice who issued the same, which copy 
shall be sufficient authority to the sheriff or jailor to keep the 
prisoner in jail until discharged by due course of law. 

(4746) §183. Money Beeeived. Constables shall pay over 
to the party entitled thereto all money received by them in their 
official capacity, if demand be made by such party, his affent 
or attorney, at any time before he returns the writ upon which 
he has received it; if not paid over by that time, he shall pay 
the same to the justice when he returns the writ. 

(4747) §184. Liability; Constable. Constables shall be 
liable to ten per cent, penalty upon the amount of damages 
for which judgment may be entered against them for failing to 
make return, making a false return, or failinfic to pay over 
money by them collected or received in their official capacity; 
and such judgment must include, in addition to the damages 
and costs, the penalty herein provided. 



Article 15— MISCELLANEOUS. 



186. Civil code to apply to iustices' 
courts, when applicable. 

186. Justice may require plaintiff to 

give serurity. 

187. Or plaintiff who removes after 

action commenced. 

188. Docket of justice shall contain 

what. 

189. How and when entries made. 

190. The index; how papers to be 

kept. 

191. At expiration of term, justice to 

deposit his official docket, pa- 
pers, etc., with his successor. 

192. Justice receiving them to re- 

ceipt therefor. 

193. Justice receiving docket, papers, 

etc., of another, may proceed, 
how. 

194. When two justices equally en- 

titled, how successor desig- 
nated. 



SRC. 

195. In case of disability or absence 

of justice, other justice of 
same township to try cause. 

196. Papers issued, void, if they con- 

tain a blank. 

197. Justice may depute whom ta 

serve summons. 

198. Authority of such person ; fees. 

199. Contempts, punishable by jus- 

tice. 

200. Proceedings in such cases. 

201. The same. 

202. Attorneys at law may appear 

before j ust Ice ; appearance to 
be noted injustice's docket. 

203. Justice not to purchase judg- 

ment; penalty. 

204. Suits pending not affected by 

this act. 

205. Process may be directed to the 

sheriff. 

206. Repeal. 

207. Take effect. 
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(4748) 185. Code to Apply. The provisions of an act en- 
titled "An act to establish a code of civil procedure," which are, 
in their nature, applicable to the jurisdiction and proceedings 
before justices, and in respect to which no special provision is 
made by statute, are applicable to proceedings before justices 
of the peace. 

An attachment cannot be issued by a jostice on debt not due. Lyons v. 
Insley, 32-176. 

Special provision for granting new trials in justices' courts is specifically 
made by {110; and although the grounds therein given, authorizing the 
granting of new trials, are limited and few in number, yet evidently it was 
intended by the legislature that that section should cover the whole ground 
for the granting of new trials in justices' courts. Kemer v. Petigo, 25-657. 

In this state, any cause of action arising from contract, whether it be for 
a liquidated demand or for unliquidated damages, may constitute a set-off, 
and be pleaded as such in any action founded upon contract, whether such 
action be for a liquidated demand or for unliquidated damages. This 
applies to justices' courts also. Stevens v. Able, 15-584. 

It would seem from 2 139 of the justices' act, that the same legislature 
that passed both the code and the justices' act intended that the provisions 
of 2470, ch. 80, should be applicable to justices' courts. Points v. Jacobia, 
12-54. 

Code, ch. 80, 22 13d-139, 396, are referred to because such code applies to 
proceedings before justices of the peace, when applicable, and where it is 
not otherwise provided by law ; where amended bill of particulars is im- 
material, and without notice to defendant, the error of the justice is im- 
material in rendering judgment for plaintiff thereon. Alvey v. Wilson, 
9-401. 

(4749) § 186. Security for Costs. When a person intend- 
ing to bring an action before a justice of the peace is a non- 
resident of the county in which he intends to commence such 
action, the justice shall, previous to his issuing process, and in 
all other cases the justice may, either before or after the issuing 
process, require the plaintiflF to give security for the costa of 
suit, which may be done by depositing a sum of money 
deemed by the justice to be sufficient to discharge the costs 
that may accrue in the action, or by giving an undertaking, 
with surety approved by the justice, payable to the adverse 
party, for the payment of all costs that may accrue in the 
action; where security is required after suit brought, if the 
order for security be not complied with, the justice may dis- 
miss the action at the costs of the plaintiff. [L. 1870, ch. 88, 
§15 (§186, as amended); took effect March 10, 1870.] 

The statutes provide that a justice of the peace may require security for 
costs in certain cases. Roby v. Verner, 31-308. 
—24 
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On appeal, the district court ordered that the plaintiff give additional 
security for costs. The plaintiff foiled to do so, and the court refused to 
dismiss the plaintiff's action because thereof, and afterward the plaintiff 
recovered a judgment against the defendant for debt, in a sum certain, and 
for costs of suit No material error was committed in refusing to dismifls 
plaintiff's action. Eastman v. Godfrey, 15-341. 

(4750) § 187. Party Bemoving after Action Commenced ; 
Costs. If any plaintiff or plaintiffs, after commencing an ac- 
tion before a lustice, in the county in which he or they reside, 
remove out of the county, the justice may require such plain- 
tiff or plaintifts to deposit a sum equal to the costs that have 
accrued, and that probably will accrue; or require, in place 
thereof, that such party give sufficient surety for all costs 
which have accrued, or which may accrue in the action; and 
in default to do either, shall dismiss the action. 

(4751) §188. Docket of Justice. Every justice of the 

rce must keep a book, denominated a docket, which shall 
furnished by the proper township, in which must be en- 
tered, by him, the proper title of every action in which the 
writ is served, or when the parties voluntarily appear; the date 
of the writ; the time of its return; and if an order to arrest 
the defendant, or attach property, was made, such fact must 
be stated, together with the affidavit upon which such order 
was made; me filing of the bill of particulars of either party; 
which of the parties, if either of them, appear at the trial; 
every adjournment, stating upon whose application, whether 
on oath or consent, and to what time. When trial by jury is 
demanded, the demand must be stated, and by whom made; 
the names of the jurors selected, and the time appointed for 
the trial; the names of the jurors who appear, and those 
sworn; the names of all witnesses sworn, and at whose re- 
quest; the exceptions to the ruling of the justice on C[ues- 
tions of law, taken by either party; the verdict of the jury, 
and when received. If the jury disagree, and are discharged, 
that fact must be stated. The judgment of the justice, speci- 
fying the items of costs included, and the time when ren- 
dered; the issuing of the execution, and orders to sell, when 
issued, and to whom the renewals thereof, if any, were made; 
the return, and when made; and a statement of any money 
paid to the justice, and by whom; the giving of a transcript, 
to be filed in the clerk's office, and when given; if appeal be 
taken, the undertaking, and the time of entering into the 
same, and by which party taken; the satisfaction of the judg- 
ment, and the time of satisfying the same. 
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The statute directs what matters shall be entered on the docket of a jus- 
tice of the peace, and if a party desires to preserve the rulings of a justice 
as to other matters, for review on petition in error, he must take a bill of 
exceptions. Ilagaman v. Neitzel, 15-383. 

Though a justice enters upon his docket a statement of matters other 
than those by law directed to be entered thereon, such statement does not 
thereby become a part of the record, and available for review in a higher 
court upon petition in error. Hagaman v. Neitzel, 15-383. 

The justice is required to note on the docket the filing of the bill of 
particulars of either party. No bill of defendant was demanded before 
the trial. No bill or memorandum was presented or used by defendant 
until after plaintiff had finished his case. When the district court on ap- 
peal finds for the defendant on the question as to whether or not he filed 
a bill of particulars in the justice's court claiming over $20.00, and dismisses 
the appeal, this court, unless in case of manifest error, will affirm such 
order of dismissal. Smith v. Burkha.ter, 14-352. 

The sureties on the official bond of a justice, as well as the justice him- 
self, are liable to the owner of a judgment rendered by such justice and 
entered upon his docket, for money paid to and collected by said justice in 
satisfaction of said judgment, when the justice afterwards fails and refuses 
to pay over said money to said owner of the judgment. Brockett v. Mar- 
tin, 11-380. 

(4752) §189. Entries. The several particulars in the last >^ 
section specified, must be entered under the title of the action 

to which they relate, and at the time when they occurred, ex- 
cept that the bill of exceptions in regard to the ruling on 
questions of law or evidence need not oe entered until after 
tne judgment, xmless required by the justices, or one of the 
parties. Such entries in a justice's docket, or a transcript 
thereof, certified by the justice, or his successor in office, shall 
be evidence to prove the facts stated therein. 

The sureties on the official hond of a justice, as well as the justice him- 
self, are liable to the owner of a judgment rendered by such justice and 
entered upon his docket, for money paid to and collected by said justice in 
satisfaction of said judgment, when the justice afterwards fails and revises 
to pay over said money to said owner of the judgment. Brockett v. Mar- 
tin, 11-380. 

(4753) §190. Index; Papers to be Kept. Each justice 
must keep an alphabetical index to his docket, in which must 
be entered the names of the parties to each judgment, with 
reference to the page of the entry. The names of the plain- 
tiffs must be entered in the index, in the alphabetical order of 
the first letter of the family name. He shall number the cases 
progressively upon his docket, and he shall correspondingly 
number the papers in each case; he shall keep the entire 



372 justices' code. §§191-195. 

papers in each action together, and in packages of a proper 
and convenient size, and in the order in which the cases are 
numbered on his docket. 

(4754) §191. Disposition of Docket, etc. It is the duty 
of every justice, upon the expiration of his term of office, to 
deposit with his successor his official docket, as well his own 
as those of his predecessors, which may be in his custody, to- 
gether with all files and papers, laws and statutes pertaining 
to his office, there to be Kept as public records and property. 
If there be no successor elected and qualified, or if the office 
becomes vacant by death, removal from the township, or other- 
wise, before his successor is elected and qualified, tne dockets 
and papers in possession of such justice must be deposited 
with the nearest justice in the township, if there be anv; and 
if there be none, then with the nearest in the county, there to 
be kept until a successor shall be chosen and qualified, then to 
be delivered over to such successor, on request. 

(4755) §192. Receipt. A justice receiving by succession 
or on deposit any such docket, papers and laws, shall, if re- 
quested, give a receipt therefor to the person fi*om whom he 
receives the same. 

(4756) §193. Beceiving Docket, Papers, etc. The jus- 
tice with whom the docket of another may be deposited, either 
during a vacancy or as his successor, is hereby authorized, 
while having such docket legally in his possession, to issue 
execution on any judgment there entered and unsatisfied, and 
not docketed in the district court, in the same manner and 
with the same effect as the justice by whom the judgment was 
rendered might have done, to take bail in appeal, to issue cer- 
tified transcripts of judgments on such docket, and proceed in 
all cases in like manner as if the same had been originally 
had or instituted before him. 

(4757) § 194. Successors Desiig^ated. When two or more 
justices are equally entitled to be deemed the successor in 
office of a justice, the county commissioners shall designate 
which justice is to be deemed the successor of the justice go- 
ing out of office, or whose office has become vacant, and shall 
enter a certificate in the last docket of the justice going out of 
office, or whose office is vacant, of their determination, before 
the same is delivered to such successor. 

(4758 ) § 195. Disability or Absence. In case of sickness 
or other disability, or necessary absence of a justice at the 
time appointed for trial, another justice of the same township 
may, at his request, attend in his behalf, and shall, thereupon, 
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become vested with the power, for the time being, of the jus- 
tice before whom the summons was returnable. In tliat case, 
the proper entry of the proceeding before the attending jus- 
tice, subscribed by him, must be made in the docket of the 
justice before whom the writ was returnable. If the case be 
adjourned, the justice before whom the summons was returna- 
ble, must resume jurisdiction. 

(4769) § 196. Blank Papers Void. The summons, execu- 
tion, and every other paper made or issued by a justice, must 
be filled up, without a blank to be filled by another; other- 
wise it is void. 

(4760) § 197. Appoint Person to Serve Papers. A jus- 
tice, at the request of a party, and on being satisfied that it 
is expedient, may specially depute any discreet person of suit- 
able age, and not interested in the action, to serve a summons 
or execution, with or without an order to arrest the defendant 
or to attach property. Such deputation must be in writing on 
the process. 

(4761) §198. Authority; Fees. The person so deputed 
has the authority of a constable in relation to the service, ex- 
ecution and return of such process, and is subject to the same 
obligations; but there can be no fee for his services taxed in 
the bill of costs. 

(4762) §199. Contempts. The justice may punish, as for 
a contempt, persons guilty of the following acts, and no oth- 
ers: Disorderly, contemptuous or insolent behavior toward the 
justice, tending to interrupt the due course of a trial or other 
judicial proceeding; willful resistance, in the presence of the 
justice, to the execution of a lawful order or process made or 
issued by him. 

So far as judges of the district court acting in vacation or at chambers 
are concerned, the legislature has limited their powers, though even as to 
them it has placed no limit on the term of imprisonment they may impose. 
Upon the power of justices of the peace, it has also placed a limitation. In 
re Millington, 24-222. 

(4763) §200. Contempt; Funishment. A warrant of 
arrest may be issued by such justice, on which the person so 
guilty may be arrested and brought before the justice, when 
an opportunity to be heard in his defense or excuse must be 
given. The justice may thereupon discharge him, or may con- 
vict him of the offense, and adjudge a punishment by fine or 
imprisonment, or both; such fine not to exceed twenty dollars, 
and such imprisonment ten days. 

(4764) §201. Contempt; Judgment. The conviction. 
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specifying particularly the oftense and the judgment thereon, 
must be entered on his docket; a warrant of commitment to 
the jail of the county, until the fine be paid, or for the term 
of imprisonment, may then be issued. Such warrant must 
contain a transcript of the entry in the docket, and the same 
must be executed by any constable to whom it may be given, 
and by the jailor of the county. 

(4765) § 202. Attorneys. Attorneys at law, duly admitted 
to practice as such, may appear for and represent any party 
before a justice, to the same extent and with the same effect as 
in the district court. When an attorney appears for a party, 
the justice shall note the &tct of such appearance on his docket 
in the case in which the attorney appears, which shall have 
the same effect as an appearance of record in the district court 

(4766) §203. Not Purchase Judgment. It shall not be 
lawful for any justice of the peace to purchase any judgment 
upon any docket in his possession ; and for so doing, for every 
such offense, such justice shall forfeit and pay a sum not more 
than fifty dollars nor less than ten dollars, to be recovered by 
action before any court having jurisdiction thereof, and when 
collected, shall be paid into the treasury of the county where 
such offense was committed. 

(4767) §204. Suits Fending. The provisions of this act 
do not apply to proceedings in actions or suits pending when 
it takes effect. They shall be conducted to final judgment and 
determination in all respects as if it had not been adopted. 

(4768) §205. Process to Sheriff. All process, provided 
for by this act, may be directed to the sheriff of the county, in 
the discretion of the justice, and be by the sheriff served and 
returned in the same manner as provided for in cases where 
the same is issued to the constable. 

(4769) § 206. Repeal. That "An act regulating the juris- 
diction and procedure before justices of the peace, and the 
duties of constables in civil cases," approved February 10, 
1859, and all acts amendatory and supplemental thereto, be 
and the same are hereby repealed. 

(4770) § 207. Take Effect. This act shall take effect and 
be in force from and after its publication in the statute book. 
[Approved March 2, 1868.] 
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A. 

ABATEMENT — «sc. page. 

Of action 40 26 

ABSCONDING DEBTOR— 

LimitatioiL 21 16 

ABSENCE— 

From state — limitation 21 16 

ABSTRACT— 

From justice, execution thereon 518 215 

ACCIDENT— 

Grounds for new trial 306 139 

ACCOUNT AND ACCOUNTS— 

Action of, jury 401 174 

Books evidence 387 167 

Copy of, to be filed 123 66 

Copy of, to be attached with pleading 118 64 

Notes and choses in action to be delivered to receiver.... 495 211 

Reference for settlement of. 292 136 

Taking of, judgment 401 174 

ACTION AND ACTIONS— 

Dismissed — attachment refused, debt not due 232 110 

By receiver 208 100 

Commencement of. 57 32 

Defined 4 6 

Local 48 29 

May be maintained by sheriff, as receiver 211 101 

Of waste, abolished 685 290 

On contract, what proof necessary 128 67 

Division of. 6 6 

That survive 420 178 

Remedies by 3 6 

To enforce mechanic's lien, parties 634 273 

To quiet title, parties... 594 251 

When not to abate by death 425 181 

When receiver may prosecute and defend 257 118 
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ACTS OF CX)NGRESS— ««. »'a«- 

Evidence- 875 165 

ADMINISTRATORS— 

Not to give bond on proceedings in error. 577 344 

Sale, limitation^ snbd. 2 16 9 

Party plaintiff. 28 21 

ADMISSION— 

Of writings- 367 162 

369 163 

ADVERTISEMENT — 

Execution sale 451 191 

Notice of sale of property nnder execution, 450 190 

Property sold under execution. «. 454 192 

AFFIDAVIT— 

Attached to copy of marriage register... 381 166 

Before whom made.. 345 157 

By surety on bond 723 301 

For arrest, must state what 148 77 

For attachment, debt not due.- 231 109 

For attachment 191 94 

On motion to discbarge attachment, when to be used 229 108 

For continuance 317 146 

For continuance, on amended pleading 142 75 

For execution against person 507 213 

« « " « 508 213 

For garnishment- 502 212 

" .- 200 98 

Forma pauperis.^ 582 246 

For new trial 309 142 

For order of delivery 177 84 

For publication service 73 39 

K to be used on motion, shall be stated in notice 534 220 

In replevin, failure to file 189 90 

Mandamus, writ, notice , 692 294 

Oath of receiver 207 100 

Of acceptance of offer of compromise... 523 217 

Of defendant, on confession of judgment 405 175 

Of service of summons out of state 76 41 

Printer, publication service 75 41 

To be used on application for injunction 249 115 

For injunction 239 113 

238 111 

On hearing application for iiyunction 251 116 

Required for submitting controversy 525 218 

Return of party executing process for sheriff- 702 297 

To accompany order of arrest- 151 78 
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AFFIDAVIT— Continued— bbo. tabm. 

To be need on opening judgment 77 42 

XJeed on motion to vacate order of arrest. 174 82 

To vacate judgments 570 241 

Use of... 344 167 

Verifying pleadings, how made 113 62 

Verifying pleadings 108 60 

Verifying pleading defined.^ Ill 62 

Of non-resident, to be used for verifying pleadings.. 112 62 

Witness * 340 156 

« 34J 256 

AFFIRMATION— 

Instead of oath.. 721 300 

AGENT— 

Disqnalified as a juror» 270 124 

How to verify pleading.^ 114 

May make affidavit for arrest 148 

May make affidavit for injunction.. 239 113 

Or attorney, may verify pleadings 114 62 

Or attorney, may verify pleading for corporation.. 110 62 

AGREED CASE— 

Submitting a controversy 525 218 

ALIMONY— 

And divorce, causes for« 639 274 

Without divorce 649 280 

ALLEGATION— 

Material to a pleading 129 69 

ALLOTMENTS— 

In partition 620 263 

AMENDED— 

Pleading, notice of filing to be given 137 72 

AMENDMENT— 

May be made, when demurrer is sustained 141 75 

Of petition, may be made at any time before answer 136 71 

Of pleadings... 133 69 

Of pleading, more definite 119 64 

Of pleadings, allowed on what showing 133 69 

Of pleading, at any time 139 72 

On demurrer 137 72 

Without cost, allowed, when variance is not material.... 134 71 

AMERCEMENT— 

Of clerk 473 203 

Of officer 472 202 

Of officer, damages- 474 203 

Notice... 477 203 

Of officer, receiving execution from another county 476 203 

Of sheriff. 718 300 
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AMOUNT— ms. paot. 

Of recovery, error in, grounds for new trial 306 139 

ANSWER 86 48 

Contents.... 94 54 

In ejectment 696 253 

In partition snit 617 263 

Mandamus.. 694 294 

May be filed on overruling demurrer, when 138 72 

Of debtor, to disclose assets 482 206 

Of defendant, time of filings 105 59 

Of garnishee. 215 102 

Reply or demurrer to.. 102 58 

Time to answer amended petition 136 71 

To interrogatories under oath — garnishment 503 212 

APPEAL— 

Effect on judgment lien 468 199 

APPEARANCE — 

Docket 704 298 

Voluntary, effect 67 35 

APPRAISEMENT— 

Attachment 197 97 

Different attachments 203 99 

Effect of, on judicial sales 455 193 

Improvements under occupying-claimant act 607 260 

Judgment against officers 456 193 

New, on judgment, when 468 199 

Return of, by officer 454 192 

Sales under execution 453 192 

Waived, execution 453a 192 

APPRAISER— 

Failure of, to discharge duty, penalty 471 201 

Fees, execution sales 471 201 

Under execution sale, not to be a purchaser 462 197 

ARBITRATOR— 

Depositions to housed before 856 160 

Disqualified to sit on jury 270 124 

ARGUMENT— 

After instructions 275 126 

ARREST AND BAIL— see also "Akbbot"— 

Affidavit for , 147 77 

" 148 77 

Affidavits, on motion to vacate order 174 82 

Bond 159 79 

Costs, plaintiff liable for jail fees 175 82 

Deposit surrendered when bail given 171 81 
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ARREST AND BAIL— CbNTiNUKD— axa paoe. 

Discharge of sheriff from liability 163 80 

" *' " " 164 80 

Examination of signers of bond... 162 80 

Execution against defendant 165 80 

Exoneration of baiL 170 81 

Liability of sheriff. 163, 164, 166, 166, 167 80 

To indemnify surety 630 219 

Stay of proceedings 172 81 

Surrender of defendant. 168 81 

Vacation of order of arrest 173 82" 

ARREST— BEB Awo * Arebst Ajsm Bail"— 

Bail bond 169 79 

Bail may arrest defendant 169 81 

Bail may authorize the 169 81 

Defendant may be discharged by depositing money 165 79 

Defendant to be committed to jail 164 79 

Debtor, death of. 612 214 

Escape or rescue, liability of sheriff 164 80 

For debt... 606-609 212 

How made„ 163 78^ 

Liability of bail 167 80 

Order of court concerning money deposited in lieu of 

bail V 157 79 

Objection to bail 160 79 

Order for, may accompany summons.. 160 78^ 

Order for, may issue to what county 163 78 

Order for, not to issue until bond given 149 78 

Order for, shall state what 161 78 

Order for, of debtor about to abscond, leaving execution 

unsatisfied 484 207 

Order for, of party causing illegal restraint, habeas corpua, 678 289 

Order for, of witness 334 165 

Return day of order 162 78 

Surrender of defendant discharges bail 168 81 

ASSAULT— 

Limitation subd.4 18 11 

ASSIGNEE— 

Plaintiff, set-off.. ^ 27 21 

ASSIGNMENT— 

Effect on set-off. 100 57 

Of cause of action, plaintiff. 26 19 

Of interest, prosecution of action 40 25 

ATTACHMENT — 

Additional security may be required 227 107 

And imprisonment, guo t/7arranto 667 284 
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ATTACHMENT— Continued— * sro. page. 

Affidavit 191 94 

Answer of corporation as garnishee 215 102 

« " u «« 215a 103 

Answer of garnishee 215 102 

Appointment of receiver 209 101 

Bond 192 96 

Bond, debt not due 234 110 

Bond, limitation subd. 5 18 11 

Bond, to discharge 213 101 

Care of property 212 101 

Costs in garnishment 216 108 

Death of defendants 226 107 

Debt not due^ 230 108 

Debt not due, order for 233 110 

Delivery of property 223 106 

Delivery of attached property may be enforced^ 223 106 

Delivery of property in replevin may be enforced by^... 188 90 

Discharge of, by judgment 221 105 

Discharge in fidlure to give additional security 227 107 

Execution of order. 196 97 

" ** 197 97 

Execution over for remainder 222 105 

Final judgment 220 104 

For disobedience of injunction 247 115 

For disobeying writ of /lafteflw corpiw 667 286 

For enforcing judgment 516 215 

Forthcoming bond 199 97 

For witness 331 154 

Garnishment 200 98 

Garnishee failing to answer, contempt 217 104 

Garnishee to pay money into court 216 103 

Grounds 190 91 

Interpleader by claimant 45a 28 

Interrogatories for garnishee to answer 215 102 

Inventory and appraisement 197 97 

Judgment debt not due 235 110 

Judgment, how satisfied 222 105 

Lien 206 100 

May be discharged in vacation by bond 214 102 

Motion to discharge 228 107 

Not to aflfect lien of bailee 206 100 

Order of. 191 94 

" " 193 96 

Order of, how executed 198 97 

Order, to what county 194 97 

Payment of money held by garnishee.^ 218 lo4 
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ATTACHMENT — Continued— s»c. paab. 

Possession of property held by garnishee 218 104 

Proceedings, debt not due 236 110 

Proceedings against officer collecting money and neglect- 
ing to pay it over.« 478 204 

Process, endorsement by sheriff. 717 30O 

Publication service 72 38^ 

Receiver, oath and bond 207 100 

Receiver's reports 210 101 

Refused, debt not due 232 lia 

Return day IW 97 

Review of orders concerning. 667 238- 

Sale of property may be ordered 212 101 

Sale to satisfy judgments 222 105* 

Several, how executed 203 99* 

Sheriff may act as receiver « 211 101 

Sheriff may be ordered to repossess himself of property, 224 106- 

Subsequent „ 204 99 

Surplus after paying debt....... , 222 105- 

Who may grant 231 109 

ATTESTATION — 

Of signature ol officer, to certain docnmentB 386 167 

ATTORNEY— 

Confession of judgment by 403 174 

Disqualified as a juror, when 270 124 

How to verify pleading. 114 62 

May make afl&davit for arrest... 148 77 

May serve notice of motion... 535 221 

May verify what pleadings 114 62 

Not to be receiver 256 118 

Or agent, may verify for corporation 110 62 

Or party, must subscribe pleadings 107 60 

Trial docket for bar 318 147 

Warrant of, for confessing judgment 407 175 

When incompetent witness. 323 162 

AUTHENTICATION— 

Of deposition 358 160 

B. 

BAIL— 

Bond, discharge of sheriff from liability.. 163 80 

" •♦ " " " 164 80 

Deposit in lieu of.« 155 79 

Deposit money to be paid into court 157 79 

Deposit money, sheriff liable for 168 79 

Discharge by reversal 172 81 
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BAIL — Ck)NnNXJED — sbc fabm. 

Examination of bail bond, obligors 162 80 

Justification of obligors on bond» 161 80 

Liable in an action only 167 80 

May be given by defendant arrested 158 79 

May surrender defendant to sheriff. 168 81 

Obtained by writ of habeas corpus 673 288 

Objection to 160 79 

Released by surrender of defendant. 168 81 

BAILMENT— 

lien not affected by attachment...... 206 100 

BOND— 

Action on oflBcial 686 290 

Additional security in attachment may be required.. — . 227 107 

Arrest and bail, justification 161 80 

Attachment 192 96 

Attachment, debt not due.. 234 110 

Attachment, return of. 205 99 

Bail, when and how to be given.. 159 79 

Counter-bond to enforce judgment. 555 233 

Discharging attachment, may be executed in vacation.... 214 102 

Failure to give, in replevin 189 90 

For appearance of witne88« 331 154 

For costs 581 245 

For costs, additional security for« 584 247 

Forthcoming, for property levied on.. 450 190 

Forthcoming, in attachment. 199 97 

For order of arrest 149 78 

Injunction, none required when 253 116 

For injunction 242 114 

Injunction, additional security 247 115 

Injunction, limitation subd. 5 18 11 

On proceedings in error from justice 557 234 

Justification of surety 723 301 

May be required from absconding debtor 484 207 

Not to go beyond prison bounds 511 213 

Of clerk of district court 708 298 

Official, judgment on, not a bar 687 291 

Official, limitation subd. 5 18 11 

Official, venue of action subd. 3 48 29 

Of sheriff, liable when he is receiver 493 210 

Qualifications of surety 724 301 

Receiver's, in attachment 207 100 

Receiver's 256 118 

Redelivery, objection to sureties 183 87 

Redelivery, replevin 182 87 
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BOND — CONTINUKD — BBC. PA«B. 

Eeplevin 178 86 

Sheriff's, action on for liability, in arrest and bail 165 80 

To be giyen by receiver 493 210 

To discharge attachment 213 101 

To indemnify sheriff for levying on goods claimed by 

third party 449 190 

To stay judgment, to be approved 654 233 

To stay judgment on error. 561 231 

To suspend judgment sought to be vacated 572 242 

Who need not give, on proceedings in error 577 244 

BILL OF EXCEPTIONS— 

Instructions 276 128 

BILLS AND NOTES— 

Bill of exchange, party's liability to be itated 123 66 

Parties defendant 39 25 

BIGAMY— 

Divorce suit 647 279 

BURDEN OF PROOF .^ 275 126 

c. 

CAPIAS-- 

Ad tatitfaciendum^ 505 212 

CARRIER— 

Action against, yenue^ 50 30 

CASE-MADE— 

Attaching to petition in error , 546 227 

«.:. 546a 228 

" " " 547 228 

Serving, amendments to 548 228 

CASUALTY— 

New trial for. 668 238 

CAUSES OF ACTION— 

Numbering 88 50 

CERTIFICATE— 

Of officer taking deposition 359 160 

CHALLENGING— 

Jurors 270 124 

" 272 126 

Three allowed each party 271 125 

CHANGE OF VENUE 56 31 

CHILDREN— 

Divorce suit 643 276 

" 644 277 

« " 645 277 

Of void marriage 648 280 
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SBC PAGK. 

CIVIL ACTIONS 6 6 

Defined 8 e 

To take place of equity soits^ 10 7 

CLAIMS— 

For personal property, joinder 83 46 

For realty, joinder of. 83 46 

CLAIMANT— 

Of goods, indemnifying bond to sheriff. 449 190 

CLERGYMAN— 

When incompetent witness... 323 152 

CLEBIOAL- 

Misprision... 663 237 

Misprisions, motion to correct.. 669 241 

CLEBK— 

Of ooort, attachment debt not dae.. 236 110 

Of court, dockets... 703-707 297 

Fees... 601 212 

Of court, file papers 710-712 29^ 

Of court, to issue writs, precipe 709 299 

Of court, to make out trial docket 313 144 

Of court, powers ^ 716 299 

Of district court, collections by 708 29ft 

Keglect, mistake or omission of; not ground for error, 

when 66S 237 

To enter execution received by sheriff from another 

county.. 475 20S 

To enter orders in the journal.. 639 221 

To furnish transcripts .*. 550 231 

To indorse, "Injunction allowed," on summons 243 114 

To make out trial docket for use of bar 318 147 

CODE— 1 6 

Apply to what courts 576 244 

Effect of. 580 245 

Governs, when... 727-729 303 

Takes effect, when 730 304 

Suits pending. 726 302 

When not to apply to suits pending 13 ft 

COMMENCEMENT — 

Of civil action 57 32 

COMMISSIONERS— 

In partition suit 619 263 

commission- 
To take deposition 351 158 

COMMON LAW— 

Construction does not apply « 2 6 

Powers of clerk of court 716 299 
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COMPROMISE— SEC. PAGB 

Offer to, costs 623 217 

Receivers may 257 118 

CONCEALMKNT— 

Groun(i for attachment 190 91 

co:ndition pkkct.dent— 

How pleaded 122 65 

CONFESSION OF JUDGMENT 402-408 174 

By prisoner 408 175 

For a certain amount, costs 528 218 

CONFIRMATION OF SALE— 

Under execution 458 194 

CONFLICT OF LAWS — 

Limitation 22 16 

CONSOLIDATION — 

Of suits, mechanic's lien 635 273 

Order for, may be made in vacation 146 77 

CONSTABLE — 

May serve notice of motion 535 221 

CONSTRUCTION— 

Liberal 2 6 

CONTEMPT — 

Delivery of attached property may be enforced as 223 106 

Disobedience 498 211 

Disobedience of injunction 246 115 

Disobedience of order applying property of defendant 

to judgment 490 209 

Failing to deposit or deliver money or property 260 119 

Failure to disclose assets by debtor 484 207 

Garnishee failing to answer 217 104 

Proceedings for arrest not to apply to contempt 147 77 

Punishment, witness 332 155 

Subpoena 330 l."4 

Writ of mandamus 693 294 

CONTINUANCE- 

Affidavit for 317 146 

By judge or referee — proceedings in aid of execution.... 496 211 

None by offering to compromise 524 217 

Order concerning, may be reversed by supreme court 542 223 

Permitted, on amendment, on proper showing 142 75 

Terms of. 316 146 

CONTRACT — 

Conditions precedent 12 65 

In writing, several parties, costs 592 250 

Joinder 83 45 

Limitation subds. 1 and 2 18 11 
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CONTRIBUTION— bbc pao*. 

Joint debtors 480 204 

CONVEYANCE— 

Ordered to be executed — writ of error„ 552 232 

Of property, sold under execution sale 458 194 

" 459 195 

Witness 320 149 

CONVICT— ^ 

disqualified to sit on jury 270 124 

COPIES— 

Of court records, evidence 387a 167 

Of justice records, evidence 378 166 

Of papers deposited with receiver of land office, evi- 
dence 384 167 

Of petition in error and case-made 546a 228 

Of petition, party entitled to 58 32 

Of recorded papers 372 164 

Of writing sued on, to be filed 123 66 

To be attached — suit on account or note 118 64 

CORONER— 

To serve process when sheriff" is interested 701 297 

May serve notice of motion 535 221 

CORPORATION— 

Action against, venue 49 30 

Agents of railroads and stage companies, for service 68a 36 

" " " « " 686 36 

Answer of, as garnishee 215 102 

Dissolution, insolvent; receiver 254 117 

Dissolution, quo warranto 658 284 

Expiring pending attachment proceedings 226 107 

Foreign, grounds for attachment 190 91 

Foreign, summons 70 38 

Garnishee, answer 215a 103 

Garnisiiment of. 487 208 

Quo ff^rra/i/o proceedings 653 282 

654 283 

658 284 

659 284 

Quo warranto proceedings against 653 282 

Service of attat^hment on 204 99 

Service of summons upon 68 36 

Verification for 110 62 

COSTS— 

Additional security for 584 247 

Amendment may be made with or without costs, when.. 141 75 

And fees, in partition 628 205 



INDEX TO CIVIL CODB. 887 

COSTS — Continued — na taqm. 

Apportioned by court 691 249 

Bond for, to be given, before snmmonB issue 581 245 

Compensation of referee 298 137 

Different orders of attachmrnr 194 97 

In garnishment 216 103 

Interpleader 456 28 

Judgment against security for 585 247 

More than one order of delivery 186 90 

No security required in Ao6«M corptw 684 290 

Of attachment 220 104 

Of continuance 316 146 

Of depositions and proceedings to perpetuate evidence... 394 169 

Of divorce proceedings 644 277 

Offer to compromise 523 217 

Offer to confess judgment 528 218 

Of proving writings 367 162 

On d\^claimer by defendant.. 587 248 

On failure to plead set-off and counter-claim 96 57 

On proceedings in error 562 237 

On reversal of judgment of justice 566 237 

On reversal on error. 562 237 

Payment of, on frivolous demurrer 313 144 

Payment of, on stay of proceedings in arrest and bail 172 81 

Quo warranto 659 284 

Security for, substitution of party... 45 27 

Several parties, suit in one obligation in writing 592 250 

Supreme court opinions 560 236 

To be paid by defendant, when 589 248 

To be paid by informer, when 586 248 

To be paid by plaintiff, when 590 249 

To be paid on amending after demurrer 137 72 

Terms of permitting supplemental pleadings, when 144 76 

To be taxed, and retaxed 593a 250 

When judgment of justice atiirmed 565 237 

COUNT KR-CLAIM, OR SET-OFF 94 54 

Copy of instrument to be filed 123 66 

Defined 95 56 

Failure to plead, costs 96 57 

Jud«rment upon 412 176 

New party 97 o7 

New party necensary 97 57 

Or set-off, may be withdrawn, when 120 65 

Trial judgment 398 172 

When may be stricken from answer 97 57 

COUNTY— 

Execution to another 475 203 
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COUNTY— Continued— sbc pagb. 

Filing tranncript of judgment, lien 419 177 

In which actions must be brought 46 28 

In which action to be brought against carrier 50 30 

In which action to be brought against corporation 49 30 

In which action to be brought, divorce 54 30 

In which action to be brought, fine or penalty 48 29 

In which action to be brought, official bond.^ subd. 3 48 29 

In which action to be brought, realty in more than one 

county 47 29 

In which action to be brought, turnpike company 51 30 

To which execution to issue 441 187 

To which order of arrest may issue 153 78 

To which order of delivery to go 186 90 

To which summons shall issue 60 33 

COURT— 

Adjournment of, by sheriff 719 300 

Application of code 715 299 

Power in matters of ^6«(M corpiw 675 288 

Power of, in partition 629 265 

Records, authentication of. 371 164 

Supreme, rules 725 302 

Trial defined 265 121 

what, code applies to 576 244 

CRIMINAL— 

Actions 6 6 

Actions defined 7 6 

Procedure, not affected by provision for arrest and bail... 147 77 

Remedy, when not merged in civil 9 6 

D. 

DAMAGES — 

Excessive, grounds for new trial 306 139 

For detention, replevin 185 88 

Limit of.amount for causing death 422 179 

On affirmance of judgment 578 245 

Rate of recovery 311 144 

Slander and libel 126 67 

Too small, not grounds for new trial 307 141 

When to be proven 128 67 

Witness failing to appear and testify, liability. 322 155 

DEATH — 

Action for, limit of amount, limitation 422 179 

Effect on set-off. 100 57 

New trial on account of. 568 238 

Of defendant inattachment 226 107 



INDEX TO CIVIL CODB. 389 

DEATH — CONTI N'UED SEC. PAGE. 

Of execution debtor 512 214 

Of party, action not to abate, when 421 179 

Of party, after judgment 439 184 

Of party, survivorship 40 25 

Of party, survivorship of actions 420 178 

Of party to action, revivor 423 180 

Of party to action, when not to affect it 425 181 

Of party, trial to proceed, when« 424 181 

DEBT— 

Not due, attachment 230 108 

Not due, attachment order 233 110 

DEBTOR— 

Examination forassets 482 206 

DECEDENT'S— 

Estate, witness incompetent 322 150 

DEED— 

By sheriff in partition 625 264 

626 264 

" " " 627 264 

Of property sold under execution 458 194 

459 195 

Sheriff's sales, successor to sheriff. 465 198 

Tender of, occupying-claimant act 610 261 

DEFAULT— 

Judjnnent, amount 59 32 

Judgment, on publication service 75 41 

Judgments, entry 705 298 

DEFENDANT— 

Death of, revivor 431 183 

Infant, guardian mi /i7^m 33 23 

34 23 

Joinder 37 24 

Must answer as to assets, on examination 485 208 

Parties 36 24 

" 11 7 

Pay costs, when 589 248 

Severally liable, joinder 39 25 

DEFENSE— 

Married woman 30 22 

DEFRAUDING — 

Grounds for arrest, when 148 77 

DELIVERY— 

Of property held by garnishee 218 104 
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SSa PAOK. 

DEMURRER. 86 48 

** 313 144 

By co-defendant 104 59 

Defined 89 61 

90 62 

FUed, pleading may be amended 137 72 

Order concerning, may be reversed 642 228 

Or reply, to answer 102 68 

Overruled, answer may be filed, when 138 72 

Sustained, amendment can be made 141 75 

Time for filing 105 59 

To evidence 275 126 

To part of petition 93 54 

To petition.. 89 51 

To reply 103 59 

What it does not admit 128 67 

DENIAL— 

Answer 94 54 

DEPOSIT— 

For costs. 581 245 

Of money in court, when to be made 131 69 

Of money or property, during litigation 259 118 

Or delivery, failing to obey orders of court, contempt..... 260 119 

May be made by defendant arrested 165 79 

Money, for release of party arrested , to be paid into court, 1 56 79 

Money in lieu of bail, order of court concerning 157 79 

Surrendered when bail given 171 81 

DEPOSITIONS— 

Authentication of. 357 160 

Before whom may be taken 348 158 

« " ** " " 349 158 

Before whom not to be taken 350 158 

Certificate of officer taking.. 359 160 

Evidence 356 160 

Evidence in whatcases 357 160 

Exceptions to 363 161 

May be taken on commission 351 158 

Not to be taken before relative or attorney 350 158 

Notice to take 352 158 

Notice, publication 353 159 

Officer's fees 362 161 

Of prisoner 335 155 

Of witness 340 156 

" 342 166 

Reading of, evidence 357 160 

Sealing, indorsing^ 365 159 
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DEPOSITIONS— Continued— sto. paor 

Subpoena for 326 154 

Taken out of the state 349 158 

To perpetuate evidence 392 169 

" " 393 169 

Time of filing 361 161 

Waiver of error 866 162 

When it may be taken 347 158 

When it may be used 346 157 

When not to be read 360 160 

Witness, county 328 154 

Written, subscribed 354 159 

DEPUTY— 

Officer may perform what duties 720 300 

DISABILITY- 

Limitation 17 10 

19 15 

Survivorship 40 25 

DISCHARGE— 

Of attachment 221 105 

Of defendant arrested, bail bond 159 79 

Of debtor 513 214 

" 514 214 

Of jury 281 130 

DISCLAIMER— 

Of title, costs for defendant 687 248 

DISCLOSURE— 

Of assets by debtor, required 483 207 

DISCRETION— 

Of the court, to permit jury to separate 278 129 

To extend time for pleading. 106 60 

To permit amendment, with or without costs 141 75 

With the court, in taxing costs 588 248 

DISMISSAL— 

Of action, death of plaintiff. 436 184 

Limitation of order for revivor 433 183 

Of action, failure to revive 435 183 

Of action, judgment 397 171 

DISTRICT COURT— 

Jurisdiction in quo warranto 653 282 

May appoint receiver 254 117 

May reverse judgment of inferior court 540 222 

Writ of mandamus 688 291 

DIVORCE— 

Action for, venue '. 54 30 

Alimony without divorce 649 280 
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DIVORCE — Continued — sec. paob. 

And alimony, causes 639 274 

Answer, verification 642 276 

Children, care of 644 277 

*' " 645 277 

Custody of children 643 276 

Marriage, evidence, 650 280 

Petition and summons 641 275 

Proceedings in error 647 279 

Proceedings when marriage void 648 280 

Publication service 72 38 

641 275 

Suit, residence of wife 651 280 

Suit, residence 640 275 

Suit, property 646 278 

Suit, witness 651a 281 

DOCKET — 

Appearance 704 298 

Clerk of court to make out 313 144 

Entry on margin, of notice by surety for contribution 480 204 

Petitions, when misjoinder of causes of action 92 54 

Set-off or counter-claim, if withdrawn 120 65 

Judgment 706 298 

Of district court 703 297 

DORMANT— 

Judgment 445 188 

Judgment, revivor 440 185 

E. 

EJECTMENT— 

Action by tenant, petition 597 253 

Answer 596 253 

Change of right during action 598 253 

Issue, trial 266 121 

Petition to state what 695 252 

Publication service 72 38 

Revivor in 432 182 

Second trial 699 263 

Venue 46 28 

" 47 29 

EMPLOYER— 

Disqualified as juror 270 124 

ENFORCEMENT— 

Of judgment, notwithstanding ex^ution of stay bond in 

enor 555 233 
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EQUITY — SEC. PAOB. 

Distinctions abolished 10 7 

ERROR — 

Costson reversal 562 237 

Damages on affirming judgment on petition in error 578 245 

Extension of time for making case-made 549 230 

From final order 543 225 

From judgment of probate court 541 223 

Immaterial, to be disregarded 140 74 

In civil ca.'^es 540 222 

In submitted case 527 218 

Limitation, proceedings to vacate judgment 556 233 

Mandate for proceedings in error 559 235 

Of clerk, attention of court to be called to 563 237 

Of court, ruling on depositions, when waived 366 162 

Of law, grounds for new trial 306 139 

Opinion of supreme court 560 236 

" 561 236 

Petition in, summons on 545 227 

Power of courts over records 564 237 

Proceedings in divorce suit 647 279 

Proceedings to reverse, vacate, or modify 544 226 

Review of orders concerning attachment or injunction... 567 238 

Stay bond 551 231 

Stay of order made in vacation, bond 553 232 

Stay of execution 558 235 

To 8Ui)reme court 542 223 

Waiver of, no summons to issue on petition in error 579 245 

What to be filed with petition 546 227 

*• " " " " " 546/i 228 

What writs abolished 564 237 

When mistake of clerk no ground for 563 237 

ESCAPE— 

Arrest and bail, liability of sheriff. 164 80 

EVICTION — 

Occupying-claimant act 611 262 

EVIDENCE— 

Account books 387 167 

Acts of congress 376 165 

Adverse party competent witness 321 149 

Aflfidavit, deposition, oral 340 156 

Affidavit, use ol 344 157 

Affidavit, before whom made 346 157 

Books, inspection of. 368 162 

Children, unsound mind persons, husband and wife, 

attorney, clergyman, physician 323 152 
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EVIDENCE— Continued— sbc. paob. 

Children, when incompetent witnesses^ 323 152 

Competent witness 319 149 

Copy of books 368 162 

Copies of laws 374 165 

Copies of ordinance 379 166 

Copies of papers deposited with receiver of land office... 384 167 

Copies of records 371 164 

" " " 372 165 

Copies, signature of attesting officer... 386 167 

Copies of writings 369 163 

Demurrer to 275 126 

Deposition 356 160 

Depositions, in what cases to be used 357 160 

Deposition, subpoena for 326 154 

Depositions, taken out of the state 349 158 

Depositions, to perpetuate 392 169 

" " " 393 169 

Exemplifications from books of U. 8. department 385 167 

In divorce suit 650 280 

Land office receiver's receipt 383 166 

Laws of other states 370 163 

Libel or slander 125 67 

Marriage 380 166 

None allowed, of offer to confess judgment 528 218 

Noticetotake deposition... 352 158 

" " *' " 353 159 

Of prisoner 335 155 

Oral 343 157 

Perpetuating 388 168 

Petition to perpetuate testimony 389 168 

Public documents 376 165 

Becords of court books, copies 387a 167 

Records of justice of the peace 377 165 

Sealing, indorsing deposition 355 159 

Sheriff's deed 459 195 

Statute books 373 165 

Subpoena, issue of. 324 153 

Translation of writing ; 382 166 

Verdict contrary to, grounds for new trial 306 139 

When deposition may be used 346 157 

When deposition may betaken 347 158 

Who incompetent witnesses 322 150 

Witnesses incompetent 322 150 

" « 323 152 

Writings... 367 162 
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EXAMINATION— sue. pagb. 

Of debtor 482 206 

" : 489 2oa 

Entry of orders, by clerk 499 211 

EXCEPTIONS— 

Bill of— see petition in error 545-548 227 

Defined 299 13a 

Form of. 301 138 

How made 302 138 

Immaterial 304 139 

In writing , 303 139 

To finding by court 290 134 

To depositions 368 161 

To depositions, trial of. 366 162 

To giving or refusing instructions 275 126 

To instructions 276 12S 

To referee's report 295 137 

When to be taken 300 138 

Withdrawn 305 139 

EXECUTION— 

Against property, persons, delivery; special cases 442 187 

Against the person 505 212 

" " 506 212 

" " " 507 2ia 

Against person, discharge from 510 218 

Alias writs 463 197 

Ajnercement of sheriflf and sureties, parties 478 204 

Appraisement waived r. 453o 192 

Collection by garnishment 487 208 

Contents 446 189 

Debtor, arrested, death of. 512 214 

Debtor of defendant may pay 486 208 

Docket ' 703 297 

707 298 

Docket, entry on, of order made by judge on examination 

of debtor.. 499 211 

Failure of oflBcer to sell, liability 472 202 

For delivery of real or personal property 615 214 

Forthcoming bond 450 190 

For costs on affirmance or reversal of judgment of justice, 565 237 

" «i I. u it a 55^ 237 

From another county, liability of officer 476 203 

How issued, counties 441 187 

In attachment, for remainder 222 105 

Indemnifying bond., 449 190 

Levy insufficient, further levy 462 191 

J-evy nn goods claimed by third party 449 190 
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EXECUTION — Continued— sbc. page. 

Levy on lands 448 180 

Lien of. 443 187 

"No goods" 448 189 

Not sued out, jud{?ment to become dormant 445 188 

On abstract from justice 520 2K') 

On judgments 419 177 

On judgment against principal and surety 470 200 

On judgment by confession 406 175 

On judgment for costs 585 247 

On judgments sought to be 8US{)onded 574 243 

On justice's judL'ment, filfng abstract 518 215 

Over, for the unpaid balance 517 215 

Place of sale, officer not to purchase 462 197 

Proceedings in aid of. 481 205 

Proceedings in ai^i of, receiver 254 117 

Returned unsatisfied, garnishment 502 212 

Sales, appraiser's fees 471 201 

Sales, appraisement 453 192 

Sale, advertisement 451 191 

Sale, advertisefnent fees 461 196 

Sales, limitation subd. 1 16 9 

. Sale, notice of time, place and terms 457 193 

Sales, printer's fees, notice 460 196 

Sale, reversal of judgment, title to land 467 199 

Sales, sheriff's deed 459 195 

Sales, surplus 466 198 

Several writs, levjT by oflScer 464 197 

Stay of. 558 235 

Time of return 469 200 

To another county 475 203 

To conform to judgment 517 215 

Transfer of property enjoined 491 209 

Under occupying-claimant act 612 262 

Unsatisfied, subjection of assets 483 207 

When no priority 447 189 

EXECUTOR AND ADMINISTRATOR— 

Bond, action on, plaintiff. 686 290 

Bonds, limitation subd. 5 18 11 

Guardian, sale of land, lien for purchase-money on evic- 
tion 613 262 

Not required to give bond on proceedings in error 577 244 

Party, adverse party incompetent witness, when 322 150 

Sale, limitation, recovery^ subd. 2 16 9 

EXEMPTION — 

Wages, garnishment 490 209 

Property may be replevied 177 84 
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F. 

FAILURE OF PROOF— sec. page. 

DilJorence between, and a variance 135 71 

FALSE IMPRLSONMENT— 

Limitation subd. 4 18 11 

FEES — 

Clerk's, proceedings in aid of execution 501 212 

For advertising, sales under execution 461 196 

For serving summons in petition in error 54o 227 

Jail, plaintiff liable for, in arrest and bail 176 82 

Of appraisers, execution sales 471 201 

Of officers enforcing a judgment 500 211 

Of officer serving notice 536 221 

Of orticer taking deposition 362 161 

Of sheriff — summons from another county 593 250 

Of witiK^ss, subpoena 329 154 

Special service of process 702 297 

FICTIONS — 

In pleadings, abolished 116 63 

FILES— 

Withdrawing exceptions from 306 139 

FILING — 

Exceptions to depositions 363 161 

" 364 161 

FINAL ORDER— 

Defined 543 225 

May be reversed by supreme court 542 223 

FINDING- 

By court 290 134 

General and special 285 131 

FINE— 

Action for, venue 48 29 

Actions for, not affected by provision for arrest and bail, 147 77 

For disobedience of iiyunction 247 115 

FORMA PA U PERIS— 

Affidavit 582 246 

FORCIBLE ENTRY— 

Limitation subd. 5 16 9 

FORECLOSURE— 

Suit, judgment 399 172 

FORM— 

Of action 10 7 

Of exception 301 138 

Of pleading, prescribed by code 85 48 
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FORTHCOMING BOND— skj. pag.. 

In attachment 199 97 

FRANCHISES— 

And offices. 652 281 

FRAUD— 

• Conviction of, by answer, no excuse, on examination of 

debtor 486 208 

Grounds for attachment 190 91 

New trial for 668 238 

FRAUDULENT SALE— 

Receiver 264 117 



G. 

GARNISHMENT 200 98 

Contempt, £Eulure to answer 217 104 

Costs 216 103 

Execution returned unsatisfied 502 212 

Final judgment 220 104 

In aid of execution 487-504 208 

Lien, wages exempt 490 209 

Of person indebted to defendant 487 208 

Return of officer 205 99 

Service 201 99 

Interrogatories 202 99 

•GARNISHEE-- 

Action against 219 104 

Answer of. 215 102 

Discharge of. 220 104 

To pay money into court 216 103 

GENERAL VERDICT 285 131 

GUARANTORS— 

Parties defendant 39 25 

X3UARDIAN— 

Ad Ixtemy infant 33 23 

« " 34 23 

Bond, limitation subd. 6 18 11 

Infant, plaintiffs 31 22 

liability for coBts« 32 23 

Sale by, limitation, executor, administrators.. subd. 2 16 9 

May be witness * 32 23 

May sue out writ of /ia6^<w cor;>'/j» 683 290 

Not required to verify answer 109 61 
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GUARDIAN — CJoNTiNUKD — aaa page 

Not to give bond on proceedings in error 677 244 

Of infant, insane or prisoner, answer of. 101 58 

Sale, lien of purchaser on eviction and ffdlore of title.... 613 262 

Sale, limitation subd. 2 16 9 

H. 

HABEAS CORPUS— 

Arrest of party causing illegal restraint 678 289 

Costs, no security required 684 290 

Discharge of imprisoned witness 833 155 

Discharge of party 670 671 287 

No discharge, from what 672 288 

Notice of application for writ 674 288 

May be issued, to let a prisoner to bail 673 288 

Parent or guardian may sue out writ 683 290 

Petition 661 285 

Return of writ 667-669 286 

Service of process on Sunday 681 289 

Service of writ 665 666 286 

Temporary order 680 289 

Trial of return 669 287 

Warrant to prevent party being taken out of jurisdic- 
tion of court 677 289 

Writ 660 285 

Writ defined 663 286 

Writ of arrest, how executed 679 289 

HEIR AT LAW— 

Party, what witness is competent 322 150 

Limitation, sale, realty Hubd. 2 16 9 

Unknown, publication service. 78 43 

HUSBAND AND WIFE — 

Party to suit 29 22 

« " 30 22 

When incompetent witness.^ 323 152 

L 

IMMATERIAL — 

Exception 304 139 

IMPROVEMENTS — 

lien for, jury 603 259 

Occupying claimants 601 255 

INCOMPETENT— 

Witnesses...... 322 150 

" 32:i 152 
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INDIAN— 8BC. PAGl. 

Lands claimed by corporation 653 282 

Lands, occupying claimant 601 255 

INFANT— HEE Aim "Minor"— 

Answer of 101 58 

Defendant ;... 33 23 

Error against, new trial for 568 238 

Judgment against 413 176 

Party, how referee is chosen 294 137 

Party plaintiff 31 22 

Pleading may be verified by agent or attorney 114 62 

Service of summons 71 38 

INFORMER— 

Costa to be paid by, when 586 248 

INJUNCTION— 

Affidavit 239 113 

Affidavit for 238 111 

Affidavits to be used 249 115 

" 251 116 

Binding 245 115 

By whom granted 239 113 

Bond 242 114 

Bond, limitation subd. 5 18 11 

Bond, additional security 248 115 

Defined 237 111 

Disobedience of. 246 115 

Efi"ecton judgment lien 468 W» 

Grounds for 238 111 

Motion to vacate or modify.... 250 115 

Notice for 240 114 

Nuisance, tax 253 116 

Obtained by defendant 252 116 

Order for, may be reversed 542 223 

Process, endorsement by sheriflT. 717 300 

Reftisal of. 246 115 

Restraining order 241 114 

Review of orders concerning 567 238 

Service of order 244 114 

" " " 243 114 

To restrain disposition of property in divorce suit 644 277 

Writ of, abolished 237 111 

INJURIES— 

Joinder of action 83 45 

To person or property, by railroad or stage company, 

venue 50 30 
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INSANE— 8EC. PA6*. 

Answer of. 101 58 

Error against, new trial for 668 238 

INSPECTION — 

^ Of books 368 162 

INSTRUCTIONS — 

Exceptions to 276 128 

Exceptions to giving or refusing 275 126 

Modification of, exceptions 275 126 

Prepared by party 276 126 

Written, to be given, when 275 126 

INSURANCE— 

Company, snmmons 69 88 

INTERPLEADER— 

Costs 466 28 

Claimant of property 45a 28 

INTERPRETER— 

Witness 839 156 

INTERROGATORIES — 

For depositions 351 158 

For garnishee to answer 215 102 

Garnishee 202 99 

Garnishment 503 212 

To perpetuate testimony, 389 168 

391 168 

INVENTORY— 

Attachment 197 97 

IRREGULARITY- 

Grounds for new trial 306 139 

ISSUES— 

In pleadings 261 119 

Of fact 263 120 

Of fact, trial of. , 313 144 

Of law 262 120 

Of law and fact 264 120 

Of law, trial of. 313 144 

No feigned issues 12 7 

Trial by jury 267 122 

Trial of. 266 121 

JOINDER— 

Consolidation of suits 145 76 

Defendants severally liable 39 25 

Of actions 83 45 
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JOINDER — Continued — skc. paob. 

Parties defendant 36 24 

Plaintiflfe 35 24 

JOINT DEBTORS — 

Judgment against 438 184 

JOURNAL— 

Entry of judgment 414 176 

Of orders by clerk 639 221 

Of district court 705 298 

JUDGE— 

May make order of consolidation in vacation 146 77 

Of court of record, may take deposition 348 158 

" '* " " " 349 158 

Order made by, defined 538 221 

Pro tern 719 300 

To sign record 416 177 

JUDGMENT— 

Against infants 413 176 

Against joint debtors 438 184 

Against oflScers, sale 456 193 

Against parties served 79 44 

" " . " 80 44 

Against principal and surety 470 200 

Against prisoner, by confession 408 175 

Against security for costs 585 247 

Against several, contribution 480 204 

Attachment 220 104 

Attachment, debt not due 235 110 

Attachment, how satisfied 222 105 

Bond to suspend, vacating or modifying. 573 243 

By confession 402 174 

402-408 175 

By confession, affidavit 405 175 

By confession, enforcement of. 406 175 

Contrary to verdict 411 176 

Death of party after 439 184 

Default 705 298 

*' 59 32 

Defined 395 170 

Dismissal of action 397 171 

Docket 705 298 

Dormant * 445 188 

Dormant, revivor of. 440 185 

Enforcing, by attachment 516 215 

Enforcing, by rule 516 215 

Enforcing, equitable interests, how subjected 481 205 



INDEX TO CIVIL CODB. 403 



JUDGMENT— Ck>NTiNUM)— bbc. page. 

Enforcing, garnishment, wages exempt 490 209 

Foreclosure suit 399 172 

For conveyance , 400 174 

For costs, who shall pay 586-591 248 

In partition 624 264 

In submitted case 527 218 

Journal entry of. i 414 176 

Lien 82 44 

Lien, how long retained 468 199 

Lien restricted 455 193 

Lien lost, lapse of time 468 199 

Limitation of time to vacate or modify 575 243 

Mandamus 697 295 

Mandamus, when a bar to future recovery 698 295 

Maybe an injunction 237 111 

Modifying, effect on liens 572 242 

Motion to correct, on account of clerical misprision 569 241 

Not affected by immaterial errors 140 74 

Offer to confess 528 218 

Of inferior court, may be reversed by district court 540 222 

Of justice, aflSrmance of, costs... 565 237 

Of justice, docketing abstract •. 518 215 

Of justice, dormant, revivor, lien 522 216 

Of justice, lien of. 519 216 

Of justice, reversal, costs 566 237 

Of justice, stay of, bond 557 234 

Of probate court, reversal of. 541 223 

Occupy ing-claimant act 607 260 

On counter-claim, or set-off. 412 176 

On offer to compromise 623 217 

On official bond 687 291 

On special verdict 410 176 

On verdict 409 175 

Opening, time 77 42 

Parties 396 170 

Petition to vacate 570 241 

Pleadinpon 121 65 

Quo warranto proceedings 655 283 

" " " 656 283 

Receiver to carry judgment into effect 254 117 

Recording, in other county 82 44 

Record of cause 415 176 

RepU'vin 185 88 

Reversal and modification by supreme court 542 223 

Reversal of, in arrest and bail 172 81 

Reversal or modification on error 559 235 
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JUDGMENT— Continued— sec pam. 

Reversed, title to land, under execution sale 467 199 

Stay of, by bond 651 231 

Stay of execution 558 235 

Trial, on petition to vacate 571 242 

Vacati ng or modifying, by petition in error 544 226 

Vacating or modifying, in district court 568 238 

When special finding is inconsistent 287 133 

JUDICIAL NOTICE— 

Of private statute 124 66 

What matters not to be pleaded , 130 69 

JURISDICTION— 

Presumed, on a judgment 121 65 

To be questioned by demurrer 89 51 

JTJRY— 

Admonishing 279 129 

Answers to questions, special findings 286 131 

Challenge of. 270 124 

Deliberation, verdict 278 129 

Disagreement, on a verdict 280 130 

Discharge of. 281 130 

Filling panel 272 125 

For trial, in action of account 401 174 

Keeping together till verdict 278 129 

May try question of fact submitted 12 7 

Must assess amount of money by verdict 288 133 

Oath 274 125 

Occupying claimant 603 259 

Occupy ing-claimant act 604 260 

605 260 

Polling, for verdict 283 130 

Provisions applying to trials by court 312 144 

Qualifications 270 124 

Separation o^. 278 129 

" 279 129 

Summoning, trial 269 123 

Talesmen, bystanders 272 125 

Three peremptory challenges allowed each party 271 125 

Trial, issues 266 121 

Trial of issuer 267 122 

View of premises 277 129 

Waiver of, entry of confien; 289 134 

JUSTICE — 

Error from, stay bond.. 557 234 

Affirmance of judgment, cost*? 665 237 

Judgment, docketing abstract 518 215 
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JUSTICE — Continued-— v sec. page. 

Judgment, revivor 522 216 

May iseae execution against person 508 213 

Out of oflSce, records, evidence. 378 166 

Records, evidence 377 165 

Transcript from, payment.. 621 216 

K 

KINDS — 

Of execution 442 187 

L. 

LABOR— 

Lien of mechanic 630 266 

LAND— 

Office, receiver's receipt evidence 383 166 

Liable to levy of execution 448 189 

When to be seized under execution 446 189 

LAWS— 

Evidence 374 165 

Of other states, evidence 370 163 

Of other states, limitation 22 16 

LEVY— 

By officer, several writs of execution 464 197 

Attachments, different 203 99 

Attachments, subsequent 204 99 

Insufficient, alias levy 452 191 

Of execution on lands 448 189 

Property subject to 443 187 

LIABILITY- 

Of clerk.., 473 203 

Of officer 472 202 

476 203 

Of officer receiving execution from another county 476 208 

LIBEL— 

Action for, abatement 421 179 

Pleading and proof. 125 67 

Defense 126 67 

Limitation subd. 4 18 11 

LIBERAL— 

Construction of pleadings 115 63 

LIEN — 

Attachment and garnishment..... 206 100 

Attachment and garnishment, trial of 488 208 

Attachment, reference to ascertain priority 225 106 
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LIEN— Continued— mo. paob. 

Effect of modifying judgment 672 242 

Foreclosure suitjudgment 399 172 

For taxes and improvements 602 258 

Of execution 443 187 

Holders to be made parties in partition suit 616 263 

Mechanic's 630 265 

Mechanic's, action 633 272 

Mechanic's, statement 631 268 

Of judgment 419 177 

Of judgment, recording in other county 82 44 

Of judgment, abstract filed from justice 519 216 

Of judgment lost, lapse of time 468 199 

Of judgments, county 419 177 

Of judgment, restricted 455 193 

Of judgment, when lost 445 188 

Of justice's judgment 522 216 

Of several executions 464 197 

Priority of execution 447 189 

LIMITATION — 

Absconding debtor 21 16 

Absence from state 21 16 

Action of damages for death 422 179 

Actions barred are not revived by the code 14 8 

Actions, other than for realty 18 U 

Administrator's sale subd. 2 16 9 

Applies to defense, or cause of action 25 19 

Arrest, bond subd. 5 18 11 

Assault subd. 4 18 11 

Attachment bond subd. 5 18 11 

Damages for use of office, qiw tixirranto 658 284 

Disability 19 15 

Disability, time .'. 17 10 

Code applies, except in special cape^ 15 8 

Commencement of action 20 15 

Conflict of laws 22 16 

Contract in writing subd. 1 18 11 

Contracts not in writinp subd. 2 18 11 

False imprisonment subd. 4 18 11 

Forcible entry subd. 5 16 9 

Fraud subd. 3- 18 11 

Guardian's sale subd. 2 16 9 

Injunction bond subd. 5 18 11 

Liability created by statute subd. 2 18 11 

Libel subd. 4 18 11 

Mechanic's lien, action 633 272 

New action 23 17 



i 
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LIMITATION— Continued— sec. paok. 

New promise in writings 24 17 

Official bond j-ubd. 5 18 11 

Of order for revivor 433 183 

" " 434 183 

Payment, reviving claim 24 17 

Personal property, injuring or taking subd. 3 18 11 

Proceedings in error in divorce suit 647 279 

Proceedings in error 656 233 

Real property 16 9 

Realty subd. 4 16 9 

Realty sold by executor subd. 2 16 9 

Realty sold on execution subd. 1 16 9 

Tax sale subd. 3 16 9 

Time of attempting to vacate or modify judgments 575 243 

Trespass subd. 3 18 11 

LIS PENDENS— 

Notice 81 44 

LITIGANT— 

When disqualified as juror 270 124 

LOST— 

pleadings, how supplied 132 69 

M. 

MATERIAL — 

Lien for 630 265 

MANDAMUS — 

Answer 694 294 

Court, jurisdiction 688 291 

Judgment, damages 697 295 

Peremptory writ 690 294 

" 691 294 

Pleadings 696 295 

Public officer, penalty 699 295 

Service of writ 693 294 

Writ, alternative or peremptory 690 294 

Writ, court 688 291 

Writ of, when not to issue 689 292 

MANDATE — 

Proceedings in error 559 235 

MARRIED WOMAN — 

Defense 30 22 

Plaintiff. 29 22 

MARRIAGE— 

Evidence of. 380 381 166 

Proof of, in divorce suit 650 280 

When void 648 280 
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8BC PAGX. 

MECHANIC'S LIEN 630 265 

Consolidation of suits 635 273 

Statement 631 268 

MINOR— SEE '* Infant"— 

Custody of, in divorce proceedings 643 276 

MISCONDUCT— 

Grounds for new trial 306 139 

MISJOINDER — 

Of causes of action 92 54 

MISPRISION — 

Of clerk, error 563 237 

MISTAKES— 

In pleadings 133 69 

In pleadings, when amended 139 72.. 

Of clerk, new trial 568 238 

MODIFICATION — 

Judgment, effect on liens 572 242 

Of judgments in district court 568 238 

MONEY— 

Action for, trial of. 266 121 

Damages for failing to pay when collected 474 203 

Held by receiver 258 118 

How tendered and pleaded 131 68 

Liability of sheriff for proceeds of sale of attached 

property 212 101 

Not to be sent by mail by sheriff, except 477 203 

Or property, held by a litigant belonging to another 259 118 

Verdict for 288 133 

MORTGAGE— 

Foreclosure, judgment 899 172 

Foreclosure, receiver 254 117 

Venue for foreclosing lien subd. 3 46 29 

MOTION— 

Affidavit used on 344 157 

Defined 532 219 

For amercement, sheriffs 718 300 

For new trial 809 142 

For retaxation of costs 593a 250 

For writ of mandamus, affidavit, notice 692 294 

May include several objects 533 220 

Notice of, to discharge attachment. 228 107 

To correct clerical misprisions. 569 241 

To discharge attachment, affidavits ..%*... 229 108 

To set aside sales under execution 457 193 

To strike out redundant matter 119 64 
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MOTION — Continued — sec, page. 

To vacate injunction 250 115 

When to be heard by i« in t 314 145 

Without notice 537 221 



NEWSPAPER— 

Publications in 731 304 

" 732 304 

NEW TRIAL— 

Affidavits for 309 142 

Application for 308 141 

Defined, causes for 306 139 

In district court 568 238 

In ejectment 600 255 

Order concerning, may be reversed 542 223 

Petition for 309 142 

Too small damages, not grounds for 307 141 

NEXT FRIEND — 

Infant, costs 32 23 

May prosecute for infant 31 22 

"NO GOODS"— 

Return of, how judgment to be enforced 481 205 

NON-RESIDENT — 

Action against, venue 53 30 

Attorney or agent for, may verify pleading 114 62 

Grounds for attachment 190 91 

How to verify pleading 112 62 

NOTES, BILLS— 

And accounts, copies to be attached to pleadings 118 64 

Copy of, to be filed with pleading 123 66 

Copy to be attached to pleading 118 64 

Joinder of obligors 39 25 

Set-oflT, plaintiff. 27 21 

Suit on, costs 592 250 

NOTICE— 

On journal, for second trial in ejectment 599 253 

For additional security on injunction bond 248 115 

For revivor 428 181 

For peremptory writ of mandamus 692 294 

In attachment, for additional security 227 107 

Of bail, to be given plaintiff. 160 80 

Of ataended petition, shall be given 136 71 

Of appointment of receiver 209 101 

Of application for writ of habeas corpus 674 288 
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NOTICE — CJONTINUED — SBC. PAOK. 

Of consolidation of suits. 145 76 

Of filing supplemental pleadings 144 76 

Of execution sale, printer's feee 460 196 

Of garnishment 200 98 

487 208 

Of injunction 240 114 

•* 241 114 

" 245 115 

Of justification of bail bond 161 80 

Of motion, shall state what 534 220 

Of " motion, and amercement of sherifl*. 718 300 

Of motion to amerce officer, must be given 477 203 

Of motion to discharge attachment 228 107 

Of motion to enforce judgment, shall be given 516 215 

Of motion to vacate or modify injunction 250 115 

Of non-acceptance of bail 160 79 

Of ofier to confess judgment 528 218 

Of pending suit 81 44 

Of t=ale under execution 451 191 

'* " 457 193 

How served 535 221 

Service, attachment 204 99 

Service of, fees 536 221 

To be given, of proceedings in error in divorce suit 647 279 

To take deposition 342 156 

** " 352 158 

" « 353 159 

To vacate order of arrest 173 82 

To parties or counsel, of further instruction to jury 280 130 

What motions may be made without 537 221 

NUISANCE— 

Enjoining 253 116 

NUMBERING — 

Causes of action 88 50 

Defenses 94 54 

NUMEROUS — 

Parties plaintiff. 38 25 

o. 

OATH— 

Form of 339 156 

Of commissioners, partition 621 264 

Of juror 274 125 

Receiver 256 118 

Of receiver in attachment 207 100 
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OATH — Continued — bbc. paob. 

Of referee 297 137 

Witness, how sworn 339 156 

OCCUPYING-CLAIMANT ACT— 

Improvementa 001 266 

Judgment 607 260 

" , 608 260 

Jury 604 260 

Writ 609 261 

Payment of value, no eviction 611 262 

Tax title 602 258 

OFFER TO COMPROMISE— 

Costs : 623 217 

OFFICE— 

Right to, judgment 655 283 

And franchises 652 281 

OFFICER— 

Action against, venue 48 29 

Authorized to take deposition 348 158 

" " " 349 158 

Deputy of, duties performed by.« 720 300 

Fees, proceedings in aid of execution 600 211 

Judgment against 466 193 

Liability on failure to sell property under execution 472 202 

Neglect to execute writ placed in his hands 472 202 

Neglect to pay money on demand 472 202 

Not liable for obeying writ of habeas corpus 676 289 

Parties 28 21 

Paying claim, under amercement, may be substituted in- 

* stead of plaintiff. 479 204 

QaowarraiUo proceedings 653 282 

Serving notice of motion, fees 536 221 

Special, to serve summons 63 34 

Taking deposition, fees 362 161 

To return appraisement 454 192 

When not liable for costs.^ 586 248 

Who may not take depositions 850 158 

OPENING JUDGMENT— 

Obtained by publication 77 42 

OPINIONS— 

Of supreme court 560 236 

ORDER OF ARREST— sBE"ABBE»r" — 

May accompany summons 160 78 

May issue to what county 153 78 

Motion to vacate 174 82 

Not to issue till bond jriven 149 78 

Shall state -what 151 78 
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SBC PAOK. 

ORDER OF ATTACHMENT— SEE ALSO "Attachment" 193 96 

County 194 97 

Execution of. 196 97 

197 97 

ORDER— 

Defined 538 221 

Final order defined 643 225 

Entry by clerk in the journal 539 221 

For consolidation, may be made in vacation 146 77 

For examinati on of debtor, signed and served 499 211 

ORDER OF DELIVERY— 

Affidavit 177 84 

Bond 178 86 

Contents 179 86 

County 186 90 

How executed 181 87 

Replevin 176 82 

Sherifi" may break open buildings 187 90 

ORDER OF INJUNCTION— 

Service of. 243 114 

244 114 

ORDINANCES— 

Copies evidence 379 166 

P. 
PAPER— 

Publication service 74 40 

PARENT— 

Guardian may sue out writ of /^AU corpta» 683 290 

PARTIES AND PARTY— 

Action for death 422 179 

Assignee plaintiff. 27 21 

Assignment of interest 40 25 

Claiming interest in realty or personalty 42 26 

Counter-claim 97 57 

Death of, revivor 423 180 

Death of. 40 25 

Defect of, demurrer 89 51 

Defendant 36 24 

Defendant married woman 30 22 

Exoneration 44 27 

How sued when unknown 143 76 

Interpleader in attachment 45a 28 

In interest, plaintiff. 26 19 

May serve notice of motion 535 221 

Names to be stated in petition 87 48 
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PARTIES AND PARTY— Continukd— ssa pact. 

Parties necessary, interested in action 43 26 

Necessary 41 26 

New, to set-off. 99 67 

Not affected by suit for mechanic's lien 636 274 

Numerous, verification 110 62 

Officers 28 21 

Or attorney, must subscribe pleadings 107 60 

Plaintiff, ei\joining tax, or nuisance 253 116 

Plaintiff executor 28 21 

Plaintiff, incapacity to sue 89 61 

Plaintiff infant 31 22 

Plaintiff in qm warranlo suit 664 283 

Plaintiffs, joinder 36 24 

Plaintiff married woman 29 22^ 

Plaintiffs', numerous 38 26 

Plaintiff, on official bond 686 290 

Plaintiff tiustee ^ 28 21 

Refusal to be plaintiff. : 37 24 

To action 11 7 

To amercement proceedings 478 204 

To civil action — 19 

To mechanic's lien action 634 273 

To partition suit 616 263 

PARTITION — 

Allotments 620 263 

Answer 617 263 

Appraisement, purchase by joint owner 625 264 

Commissioners 619 263 

Costs and fees 628 265 

Judgment in 624 264 

Order of. 618 263 

Parties 616 263 

Petition 614 263 

Power of court 629 265 

Oath of commissioners 621 264 

Publication service 72 38 

Realty, venue of action subd. 2 46 29 

Report of commissioners 622 264 

** " " 623 264 

Unknown owners 615 263 

Unknown shares 615 263 

PARTNERS— 

Transactions with, incompetent witness 322 150 

Controversy, receiver 254 117 

PATENT— 

Insides, to newspapers 731 304 

" " ^ 732 304 
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PAYMENT— grc. page. 

Limitation - 24 17 

Of money held by garnishee 218 104 

Of money, into coart 43 26 

On judgment of justice of peace 621 216 

Prorated, in mechanic's lien, sale. 637 274 

PENALTY— 

Action for, yenue 48 29 

For appraiser failing to discharge duty of appraiser 471 201 

Limitation subd. 4 18 11 

Public officer, maodamui proceeding 699 295 

PEREMPTORY — 

Mandamus 690 294 

" 691 294 

« 695 295 

PERJURY— 

False swearing, affidavit /ormapaupm«. 583 246 

PERPETUATING— 

Evidence 388 168 

PERSON— . 

Execution against 605-509 212 

PERSONAL PROPERTY — 

Actions, limitation subd. 3 18 11 

Execution for delivery of possession 615 214 

Exoneration of sheriff. 44 27 

PETITION 86 48 

Action of ejectment 695 252 

Contents 87 48 

Court, parties, claim, prayer 87 48 

Demurrer to 89 51 

90 52 

For habeas corpuB 661 285 

For new trial 309 142 

In divorce suit 641 275 

In error 544 226 

In error, summons on 545 227 

In error, to be filed before bond stays execution 554 233 

In error, what to be attached 546 227 

" 546a 228 

May be amended any time before answer 136 71 

Not questioned, what is waived 91 52 

To vacate judgment 570 241 

PHYSICIAN — 

When incompetent witness 323 162 

PLACE OF SALE— 

Under execution, officer not to purchase 462 197 
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PLAINTIFF— EMC PAOB. 

Administrator 28 21 

Dying, revivor 430 182 

Executor.^ 28 21 

Infant 81 22 

Joinder 35 24 

In quo warranto ami 664 283 

Married woman^ 29 22 

Nameroos, one may sue for all 38 25 

On official bond« 686 290 

Parties 11 7 

Party in interest 26 19 

To have notice of bail bond, when 160 79 

To pay costs, when 590 249 

Trustee 28 21 

PLEADING— 

Action against bail ' 167 80 

And practice, in action to enforce mechanics' lien^ 633 272 

Allegations of value, when to be proven 128 67 

Amended pleading, when grounds for continuance 142 75 

Amendment may be made, when variance not material.. 134 71 

Allowed 86 48 

Answer of garnishee 215 102 

Answer of infant, insane, or prisoner 101 58 

Attachment debt, not due 236 110 

Co-defendant may demur or reply 104 59 

Condition precedent 122 65 

Consolidation of suits 145 76 

Copies to be attached 118 64 

Demurrer 102 58 

Demurrer sustained, amendment may be made 141 75 

Fictions in, abolished^ 116 63 

Forms of. 85 48 

How verified Ill 62 

113 62 

" 114 62 

Immaterial errors to be disregarded- 140 74 

In civil actions 84 47 

In mandamus case 696 295 

Issues 261 119 

Issue of fact 263 120 

Issue of law 262 120 

Issue of law and feet 264 120 

Libel or slander 125 67 

Liberally construed 115 63 

Lost, how supplied 132 69 

May be amended, at any time, discretionary 139 72 
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PLEADING— Continued— sbc. page. 

Must be signed 107 60 

Not to state presumptions of law, nor matters judicially 

noticed .' 130 6^ 

Notice of amendment to be given 137 72 

On a judgment 121 65 

On written instrument, copy to be filed^ 123 66 

Parties enjoining nuisance, or tax 253 116 

Parties to set-off^ 99 57 

Petition may be amended any time before answer 136 71 

Private statute, judicial notice 124 66 

Redundant matter 119 61 

Replevin 176 82 

Reply 102 58 

Rules for 105 59 

Set-off 96 57 

" 98 57 

" 99 57 

" 100 57 

Set-off or counter-claim, withdrawal of. 120 65 

Striking out redundant matter 119 64 

Supplemental 144 76 

Tender of money 131 69 

Time for, may be extended 106 60 

Time of filing : 105 59 

To describe realty 127 67 

To state liability of others than makers of promissory 

note or bill of exchange 123 66 

Variance between allegations and proof 133 69 

Verification of. 109 61 

" 110 62 

" " Ill 62 

" " 112 62 

*♦ " 118 62 

•' 114 62 

What is a material allegation.. 129 69 

What to be taken as true 128 67 

When to be verified 108 60 

POLLING JURY— 

For verdict 283 130 

POSSESSION— 

Of property, by receiver 495 211 

Of property, held by garnishee 218 104 

POVERTY— 

Of plaintiff, no bond for costs 581 245 
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POWEKS— nc PAea 

Of referee *. 293 136 

Of courts, over records 564 287 

PRECIPE— 

For process 709 299 

For sammons. 59 32 

PRESUMPTIONS— 

Of law, not to be stated in pleading 130 69 

PRIEST— 

When incompetent witness 323 152 

PRINCIPAL— 

And surety, action by surety 529 219 

And surety, judgment - 470 200 

And surety, remedies of surety 530 219 

« " " " 531 219 

PRINTER'S— 

Fees, notice of execution sale^ 460 196 

PRIORITY— 

Of attachment liens, reference 225 106 

PRISON — 

Bounds, bond not to go beyond 511 213 

PRISONER— 

Answer of. 101 58 

Evidence of. 335 155 

" 336 156 

Confessing judgment 408 175 

PROBATE COURT— 

Reversal of, by district court 541 223 

PROBATE JUDGE— 

May appoint receiver. 254 117 

May compel debtor to answer as to assets 482 206 

" '* " " «* 484 207 

May grant injunction 239 113 

May take justification of bail bond 161 80 

To furnish transcripts 550 231 

When he may grant attachment 231 109 

PROCEEDINGS— 

Afiected by code 726 302 

727 303 

" " 728 303 

" " 729 303 

In aid execution, receiver 254 117 

In error, mandate 559 235 

In error — see " Error." 

In error, of submitted case 527 218 

-27 
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PROCESS— gBC. PAGB. 

Endorsement by sheriff. 717 300 

Execution and return 718 300 

Special appointment, return 702 297 

Special return, fees 702 297 

Style of. 700 297 

When sheriff is interested, coroner 701 297 

PROMISSORY NOTE— 

Copy of, to be filed 123 66 

PROPERTY— 

Held by a litigant, belonging to another 259 118 

Rights to, divorce suit 646 278 

PROVISIONAL REMEDY— 

Affidavit 344 157 

Arrest 147 77 

Of injunction 237 111 

Order for, may be reversed 542 223 

PUBLICATION — 

Affidavit 73 39 

Limitation 20 15 

Newspaper, patent insides and outsides 731 304 

" " " « " 732 304 

Notice to take depositions 353 159 

Paper 74 40 

Papers, patent insides 731 304 

" 732 304 

Proof, affidavit 75 41 

Revivor by 429 182 

Service, in divorce suit 641 465 

Service 72 38 

Unknown heirs 78 43 

Q. 

QUALIFICATIONS- 

Of juror 270 124 

QUESTIONS— 

Findings by jury 286 131 

QUIET TITLE— 

Action for, parties 594 251 

QUO WARRANTO— 

Corporation, dissolution of. 658 284 

Costs .' 659 284 

Enforcinjjr judsrment 657 284 

Damages, limitation 658 284 
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QUO WARRANTO— CoKTimiED— ssa pagb. 

Judgment 655 283 

656 283 

Jurisdiction, of supreme and district courts 653 282 

Who to be plaintiff. 654 283 

Writ, abolished 652 281 

R. 

RAILROAD COMPANY— 

Failing to designate agent for service of summons 68c 37 

REAL PROPERTY— 

Action to recover 595 252 

Action to quiet title, parties 594 251 

Attachment on 204 99 

Description 127 67 

Execution for delivery of possession 515 214 

Limitation 16 9 

Limitation subd. 4 16 9 

Limitation, forcible entry^ subd. 5 16 9 

Situated in more than one county 47 29 

Venue, suit for specific performance 47 29 

RECEIVER— 

Appointment of. 254 117 

Attachment, action by 208 100 

Attachment bond 207 100 

Compromise by 257 118 

Funds held by 258 118 

May be appointed to take charge of property of judg- 
ment debtor *. 491 209 

Mortgage 254 117 

Notice of appointmen 209 101 

Not to be interested 255 118 

Oath, bond '. 256 118 

Of land office, receipt evidence 383 166 

Partnership 254 117 

Powers 257 118 

Report 210 101 

Sale of property in aid of execution 492 210 

To take charge of property, accounts, notes, etc 495 21 1 

Vested with property of debtor 494 211 

RECORDING— 

Judgment, in other counties, lien 82 44 

RECORDS— 

Authentication of. 371 164 

Consist of what 417 177 
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EECORDS— CONTINUBD— STO. FA«1. 

Copies of. 872 164 

Evidence, copies 387o 167 

Instructions, 276 126 

Justice of peace, evidence 377 165 

Of cause * 415 176 

Of cause, to be made up by clerk 416 177 

Of courts, clerks .^ 714 29» 

" 715 299 

Of courts, completing the same 418 177 

Of justice, evidence. 878 166 

Of submitted case 526 218 

Signing, by judge 418 177 

REDELIVERY BOND— 

Replevin 182 87 

REDUNDANT— 

Matter, in pleadings 119 64 

REFEREE— 

Compensation for services, taxed aa costs. 298 137 

Contempt of order made by.. 498 f211 

Deposition may be used before 356 160 

How chosen 294 137 

May be appointed, when ,.. 497 211 

May continue proceedings, when 496 211 

May examine debtor 489 208 

Oath of. 297 137 

Order concerning, may be reversed 542 223 

Powers of, report of- 293 136 

Report, exceptions to 295 137 

Trial before 293 136 

REFERE>X'E— 

Trial of issues 266 121 

Of issues 291 136 

" 292 136 

Of issues, in vacation 296 137 

To ascertain priority of liens in attachment 225 106 

RELEASE— 

Of pr.rty arrested, may be had on depositing money 155 79 

REMEDIES— 

Actions, special proceedings 3 6 

May be civil and criminal 9 6 

REMOVAL— 

Of property out of jurisdiction, execution against person, 506 212 

RENTS— 

And profits, waste, etc., occupy ing-claimant act. 613 262 
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8BC. PAGE. 

REPLEVIN 176 8J 

Bond 178 86 

Delivery may be enforced by attachment 188 90 

Failure to give bond, and make affidavits 189 90 

Judgment 185 88 

Officer, substitution of parties 45 27 

Order of delivery, affidavit 177 84 

Order of delivery, county 186 90 

Order of delivery, defined 179 86 

Order of delivery, how executed 181 87 

Redelivery bond 182 87 

Sheriff may break open buildings 187 90 

Trial : 184 87 

Trial of issues 266 121 

REPLY 86 48 

By co-defendant 104 59 

Defendant may demur to y^, 103 69 

May be filed, on overruling of demurrer, when 138 72 

Time for filing 105 59 

* To answer 102 58 

REPORT— 

Of commissioners, in partition 622 264 

623 264 

Of referee .'. ; 293 136 

Of referee, exceptions thereto.^ 295 137 

RES ADJUDICATA— 

When judgment not a bar 80 44 

RESIDENCE — 

Divorce suit 651 280 

640 275 

RESTRAINING— 

Order, may be granted 241 114 

RETURN— 

Day, order of attachment 195 97 

Day, order of delivery 180 86 

Day, of order of arrest 152 78 

Day, of summons 61 34 

Officer's, in attachment 205 99 

On summons 65 35 

Writ, habeas corpus 667 286 

" 668 286 

" " 669 287 

REVERSAL— 

Or modification of judgment 559 235 

Of judgment rendered by court inferior to district court, 540 222 

Of judgment of justice, costs 506 237 
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REVIVOR— 8EC. FAOE. 

Actions barred are not revived by the code 14 8 

By publication 429 182 

Death of party to action 423 180 

Failure to, dismissal of action. 435 183 

'* " " 436 184 

Of action.. 425 181 

Of dormant judgment 440 185 

Of ju8tice*8 judgment 522 216 

Notice for 428 181 

On death of defendant .' 431 182 

. Order for, limitation 433 183 

" " 434 183 

Order for, motion 427 181 

Proceedings for 426 181 

When plaintiff dies 430 182 

RIGHT OF PROPERTY— 

Trial, replevin 184 87 

RULES— 

■ Of pleading 105 59 

s. 

SALES— 

Appraisement waived 453a 192 

By executors, guardians, etc., lien of purchaser on fail- 
ure of title 613 262 

By sheriff, duty of successor 465 198 

In attachment 222 105 

For mechanic's lien 636 274 

Land, under foreclosure suit 399 172 

Of property, in aid of execution 492 210 

Of property, in partition 625 264 

" 626 264 

Of property, may be ordered in attachment 212 101 

Under execution, advertising fees 461 196 

lender execution, appraisement 453 192 

Under execution, confirmation of. 458 194 

Under execution, notice, time, place 457 193 

Under execution, notice, time, place.. 451 191 

Under execution, overplus after sale 466 198 

Under execution, printer's fees, notice... 460 196 

Under execution, purchaser, place of sale 462 197 

Under execution, sheriff's deed 459 195 

When judgment lien restricted 456 193 

SEAL— 

Authentication of depositions 358 160 

Of court, on process 700 297 
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SECOND TRIAL— sec. page. 

In ejectment 599 253 

SECURITY— 

For costs 581 245 

For costs, additional, when required 584 247 

For costs, substitution of party 45 27 

SEDUCTION — 

Grounds for attachment 190 91 

SEPARATE TRIAL 268 123 

SERVICE— 

Of notice of motion 535 221 

" 536 221 

Of petition in error 544 2?6 

Of summons 64 35 

^ 63 34 

Of summons, accepting 67 35 

Of summons, onpart 79 44 

Of summons, out of state 76 41 

Of summons, petition in error 544 226 

" " 545 227 

Of writ of habeas corpus 665 286 

" em 286 

Of writ of mandamns 693 294 

SET-OFF AND COUNTER-CLAIM— 

And counter-claim, answer , 94 54 

Assignee plaintiflf. 27 21 

Copy of instrument or account to be filed 123 66 

Cross-demands 100 57 

Failure to plead, costs 96 57 

Judgment upon 412 176 

New party to pleading 99 57 

Or counter-claim, may be withdrawn, when 120 65 

Trial, judgment 398 172 

When may be pleaded 98 57 

SETTLEMENT — 

Estates, witness. 320 149 

SHERIFF— 

Amercement of. 718 300 

Bond, limitation subd. 5 18 11 

Deed, property sold under execution sale 459 195 

Exoneration 44 37 

How to execute order of arrest 153 78 

To indorse on process 717 300 

Interested, process to issue to coroner 701 297 

Liability for escape, arrest and bail 164 80 

Liable for money deposited with him in lieu of bail 158 79 
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SHERIFF— CONTINUBD— BKX PAOB. 

May be ordered to repossess attached property 224 106 

May be required to give security as receiver 211 101 

May break open buildings to execute order of delivery... 187 90 

May maintain action as receiver 211 101 

May serve notice of motion 535 221 

Not liabl e for obeying writ of habeas corpus 676 289 

Receiving execution from another county 475 203 

Return, on execution 707 298 

Sales by, duty of successor 465 198 

Service of order of attachment 198 97 

Serving subpoena 325 153 

Surrender of defendant in arrest proceedings 168 81 

To act as receiver, when ; proceedings in aid of execu- 
tion 493 210 

To adjourn court 719 300 

To commit defendant arrested to jail 154 79 

To return execution, when 469 200 

To turn over to receiver, attachment 208 100 

When not to send money by mail 477 203 

When to act as receiver 211 101 

Writ of habeas corpus 664 286 

" " " 665 286 

SIGNING — 

Pleadings 107 60 

SLANDER — 

And libel, defense 126 67 

And libel, pleading and proef. 125 67 

SPECIAL- 

Execution, to conform to judgment 517 215 

Proceeding defined 5 6 

Proceedings, remedies 3 g 

Statutes limitation control 15 8 

Verdict 285 131 

SPECIFIC PERFORMANCE — 

Judgment 400 174 

Venue 47 29 

STATEMENT — 

For mechanic's lien 631 268 

STATUTE — 

Private, how pleaded 124 66 

STAY— 

Of execution 658 235 

Of judgment, bond 551 231 

Of order made in vacation, bond 553 232 

Of proceedings in arrest and bail 172 81 
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SUBMITTING— src. tabm. 

A controversy by agreement 526 218 

SUBPOENA — 

Duces tecum 325 163 

Fee of witness 329 164 

Issuing 324 153 

Defined 325 153 

Service of. 327 154 

Witness, contempt 330 154 

Witness demanding fees 338 166 

SUBSTITUTE — 

For stay bond 652 282 

SUBSTITUTION— 

Of parties 44 27 

SUITS PENDING — 

Not affected by article 3 13 8 

Question to be made by demurrer 89 51 

SUMMONS— 

AlioB write •. 62 34 

Corporation, failing to designate agent for service 68<? 37 

Corporation, party not found 68d 37 

Corporations, to designate agents for service 68a 36 

" " " " 686 36 

Foreign corporation 70 38 

For injunction 243 114 

How served out of state 76 41 

Insurance company 69 38 

Issue of. 57 32 

59 32 

Not to be served on witness, when 337 156 

Not to issue before bond for costs given 581 245 

On petition in error 544 226 

545 227 

On petition for new trial 309 142 

On petition to vacate judgment 570 241 

Return, duty of clerk 713 299 

Return of, oflScer... 65 35 

Service 63 34 

" 64 36 

Service and return 61 34 

Service of, limitation 20 15 

Service on corporation 68 36 

Service on infant 71 38 

Service on part 79 44 

Where defendant is unknown 143 76 

To be returned, when 65 36 
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SUMMONS— Continued— no. paok. 

To another county 593 260 

" " 60 33 

" •* 62 34 

SUNDAY— 

In computation of time 722 301 

Service of process, /ia6e(M oarpt«...: 681 289 

SUPPLEMENTAL— 

Pleadings 144 76 

SUPREME COURT— 

Jurisdiction in ^t40 twarrflmto casee 653 282 

May appoint receiver....* 254 117 

Proceedings in divorce suit .' 647 279 

Reversing or modifying judgments and orders 542 223 

Rules 725 302 

Syllabus of opinions 560 236 

561 236 

Writ of mandamus 688 291 

SURETIES AND SURETY— 

Action against principal 529 219 

Action by, for indemnity 530 219 

Judgment against 470 200 

Justification of. 723 301 

May compel contribution 480 204 

May proceed by attachment for i ndemnity 530 2 19 

Of sheriff, amercement proceedings 478 204 

Of sheriff, liable for money deposited with sheriff in 

lieu of bail 158 79 

On official bond, action by 686 290 

Qualifications of 724 301 

Remedies for indemnity 530 219 

** " 531 219 

SURPLUS— 

After execution satisfied 466 198 

SURPRISE— 

Ground for new trial 306 139 

SURVIVOR— 

Of actions 420 178 

SURVIVORSHIP— 

Death or disability 40 25 

SUSPENDING— 

Judgments, orders concerning execu t i ons 574 243 

SYLLABUS— 

Supreme court opinions 560 236 

" " " , 661 236 
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T. 

TALiESMEN-^ gic. paqs. 

Bystanders 272 125 

TAX— 

Injunction to restrain, parties 253 116 

Sale, limitation subd. 3 16 9 

Sale for 455 193 

TAX TITLE— 

Occupy ing-claimant act 602 258 

TENANT— 

Tenant in common, ejectment by 597 253 

TENDER— 

Of money, how pleaded and made ;... 131 69 

Of property or funds 43 26 

TIME— 

Answer of corporation as garnishee 215a 103 

Answer of garnishee to be filed 215 102 

Application for new trial 308 141 

Computation of. * 722 301 

For pleading, may be extended 106 60 

Indorsement by clerk of court 712 299 

Indorsement of, on process, by sherifif. 717 300 

Issuing execution, appraisement waived 453a 192 

Lien of attachment and garnishment 206 100 

Judgment becomes dormant 445 188 

Notice of application to dismiss action on failure to re- 
vive 436 184 

Of accepting offer to compromise 523 217 

Of arrest, discharge of debtor 513 214 

Of attachment, return 205 99 

Of commencing action 13 8 

Of commencing proceedings to vacate or modify judg- 
ments 575 243 

Of filing deposition 361 161 

Of filing motion to vacate judgment 569 241 

Of filing notice with clerk of claim, by surety, for con- 
tribution 480 204 

Of filing opinion by supreme court 560 236 

Of filing pleadings 105 59 

Of granting writ of /lateo^ carpti^ 662 286 

Of hearing, for injunction 240 114 

Of making out trial docket 318 147 

Of notice of motion to enforce judgment 616 215 

Of notice of sale under execution 451 191 

Of notice to amerce oflicer, motion 477 203^ 
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TIME — CONTIMUKD — Oa PAGE. 

Of publication service 78 43 

Of publishing revivor notice 429 182 

Of receiving process, to be endorsed by sheriff. 717 300 

Of return day of order of arrest 152 78 

Of return of execution 469 200 

Of return of summons 61 34 

" " 65 35 

« " 66 35 

Of sale under execution, notice 457 193 

Of second trial, after failure of jury to agree on verdict, 282 130 

Of service of case-made, and amendments 548 229 

Of service of notice of motion 534 220 

Of service of summons 61 34 

" " 64 35 

Of service of summons, on petition in error 544 226 

Of service of summons or publication 81 44 

Of taking exception 300 138 

Of trial 316 145 

Opening judgment, obtained by publication 77 42 

Pleadings may be amended at any time 139 72 

Publication notice to take deposition? 353 159 

Publication service 74 40 

" 75 41 

Return day, order of attachment 195 97 

Return day, order of delivery 180 86 

Within which amended pleading may be filed 137 72 

Within which answer of garnishee to be filed 503 212 

Within which defendant may be surrendered, in arrest. 171 81 
Within which notice of justification of bail bond to be 

given 161 80 

Within which objection to bail 160 79 

Within which petition for new trial to be filed 309 142 

Within which i)etition in error from order regarding at- 
tachment or injunction to be taken 567 238 

Within which proceedings in error to be taken 556 233 

Within which redelivery bond to be given 182 87 

Within which sheriff is to pay into court money depos- 
ited in lieu of bail 156 79 

TITLE— 

Of cause, not to be changed 117 63 

To land — execution sale, judjrment reversed 467 199 

To realty, not affected by opening judgment 77 42 

TRANSCRIPT— 

Of proceedings, with petition in error 646 227 

To be furnished 550 231 



IKDBX TO CIVIL CODS. 429 

TRANSLATION- na fao. 

Of writing, affidavit 382 166 

TRIAL— 

Affidavit for continuance 317 146 

Affidavits for new 309 142 

Again, after fiulure of jury to agree 282 180> 

Application for new trial 308 141 

Argument, after instructions. 275 126 

Before referee 293 136 

Bill of exceptions, instructions 276 128 

Burden of proof. 276 126 

By court, provisions of code applying 312 144 

By jury, summoning 269 123- 

Challenge of jury 270 124 

" 271 126 

Continuance, terms and costs of. 816 146 

Defined 266 121 

Demurrer to evidence 276 126^ 

Discharge of jury 281 130 

Dismissal of action 397 171 

Docket 313 144 

" 314 144 

Docket, for bar 318 147 

Docket, petition for new trial 809 142 

Exception defined 299 138 

Exception, how made 302 138 

Failure of jury to agree 280 130 

Finding by court 290 134 

Further instructions to jury 280 130 

Instructions, written, when 275 126 

Issue of law and fact 262 ll'O 

" 263 120 

*• '• 264 120 

Judgment, when special finding is inconsistent 287 133 

Jury, replevin, reference 266 121 

Motion defined 532 219 

Not more than two, in ejectment, unless for cause 600 256 

Oath of jury 274 125 

Of action, on revivor 437 184 

Of exceptions to deposition* 3()5 162 

Of issues 313 144 

Of issues, by jury 267 122 

Of lien of garnishment 488 208 

Of return on writ of habeas corpiis 669 287 

On petition to vacate judgment 571* 242 

Order of 314 144 

Order of procedure 276 126 
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TRIAL — CoNTiNUXD — na pao». 

Polling jury 283 130 

Reference of iasaee in vacation 296 137 

Reference of issue 291 136 

« 292 136 

Replevin 184 87 

Selection of referee 294 137 

Separate 268 123 

Set-off, or counterclaim 398 172 

Statement of case 275 126 

Talesmen, jurors 273 125 

Time of. 315 145 

Verdict, written, signed and read 284 131 

View of property^ 277 129 

Waiverof jury, entry of consent. 289 134 

TRESPASS— 

Limitation subd. 3 18 11 

TRUSTEE— 

Claims against, joinder 83 45 

Party plaintiff 28 21 

u. 

UNDERTAKING— SBB " Bond." 

UNKNOWN— 

Defendant, how sued 143 76 

Heirs, publication service .• 78 43 

UNSOUND— 

Mind, incompetent witnesses 823 152 

Y. 

VACATION— 

Application to judpre may be made to vacate order of 

arrest 173 82 

Order of consolidation may be made in 146 77 

VACATING — 

Or modifying judgment 544 226 

Or modifying judgments in district court 568 238 

VARIANCE- 

Between allegation and proof 133 69 

Difference between, and a failure of proof. 135 71 

Not material, amendment may be made without cost 134 71 

VENUE— 

Action against carrier^ 50 30 

Action against corporation 49 30 

Action against corporation, exception 52 30 
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VENUE— CoNTiNTJED— gaa p^b. 

Action against foreign insurance company 58 80 

Action against non-resident 53 80 

Action against officer^ 48 29 

Action against turnpike company 51 30 

Action for divorce 54 80 

Actions for partition, realty subd. 2 46 29 

Actions for realty 46 28 

Actions not classified 56 31 

Change of. 56 81 

Foreclosing lien, on realty subd. 8 46 29 

Injury to person or property by railroad or stage com- 
pany 50 80 

Of actions 46 28 

Of action, oflBdal bond subd. 8 48 29 

Realty situated in more than one county 47 29 

Suit for specific performance, realty 47 29 

VERDICT — 

Failure to agree 281 180 

" 282 180 

General and special 285 131 

Judgment rendered upon. 409 175 

" " 283 130 

**•**' 278 129 

Questions, findings 286 131 

Special, inconsistent with general ; judgment 287 133 

Special, judgment thereon^ 410 176 

Written, signed and read 284 131 

VERIFICATION— 

For corporation^ 110 62 

How made 113 62 

Not required of guardian... 109 61 

Of acceptance of oflfer to compromise 523 217 

Of answer of garninbee 489 208 

" " 503 212 

Of pleading 344 157 

Of pleadings required 108 60 

Of pleading, by agent or attorney 114 62 

Of pleading, by non-resident 112 62 

One for all.. 110 52 

Petition to suppress nuisance 253 116 

Pleading, what affidavit shall state Ill 62 

VIEW — 

By jury 277 129 
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W. 

It AGrES gBC PA6B» 

Exempt from garnishment 490 209 

WAIVER— 

By failing to question petition „ 91 d2 

Of jury trial 289 134 

WARRANT— 

In habecu corpus^ to prevent party being taken out of 

jurisdiction of court 677 289 

Of attorney, forconfession of judgment 407 175 

Of attorney, new trial for error 568 238^ 

WASTE— 

Action for, abolished 685 290 

WIDOW — 

And heirs, action for causing death 422 179 

WIFE— 

When incompetent witness.^ 323 152 

WILL— 

Publication service.. 72 38 

W^itness, who may be 320 149 

WITNESS— 

Adverse party competent 321 149 

Arrest, contempt 334 155 

Attachment to compel attendance 331 154 

Attendance, distance, county 328 254 

Competent 319 149 

Demanding fees ; 329 154 

Disqualified as a juror 270 124 

Examination of. 390 16& 

Incompetent 322 150 

323 152 

Subpoena of. 313 144 

Failing to appear, liability of, for damages 332 155 

Fees, demanding 338 15^ 

Guardian or next friend may be 32 23 

How sworn, oath 339 15^ 

Husband, when incompetent...... 323 152 

Imprisoned, discharge of. 333 155 

In divorcesuit 651a 281 

Interpreter 339 126 

Privileged from suit 337 loG 

Service of subpwna upon 327 154 

Settlement estates 320 149 

To confession of judgment, by prisoner 408 175 



INDEX TO CIVIL CODE. 488 

WITNESS — CONTINTJED— SBC. PAOB. 

When deposition of, may be taken 346 167 

" ** 347 168 

When deposition of, not to be read 360 160 

WRITING— 

Contracts, limitation subd. 1 18 11 

Copies of, production, evidence 369 163 

Evidence of. 367 162 

Exception, to be in. 303 139 

Instrument, copy of, to be attacl^ed to pleadings 118 64 

Verdict 284 131 

" 286 131 

WRITS— 

Of error, and eerfiorori, abolished 664 237 

Of habeas carptis 660 285 

^oft^cM corptM, seal, service and return, amendments 682 289 

Of Aa6tf(M oorptw, defined 663 286 

Of possession, occupy ing-claimant act 609 261 

*« a « glQ 261 

-2% 
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A, 

ABSTRACT— m, faotl 

Judgment, docketing 119 346 

ACCOUNT— 

Jurisdiction of justice 8 307 

Verification 84 337 

ACTION— 

Against garnishee 43 321 

Commencement of. 9 309 

ADJOURNMENT— 

Trial., 80 336 

Trial by jury.« 96 339 

AFFIDAVIT— 

Arrest 18 312 

Attachment 28 315 

Attachment, counter-affidavits 63 324 

Continuance 81 336 

Exempt earnings, garnishment 167a 361 

For change of venue 75 334 

Forcible entry, complaint 162 364 

iitirnishment.. 165 360 

„ 37 319 

For garnishment 54a 325 

Roplovin, failure of defendant to deliver property 69 331 

Replevin, failure to tile 70 331 

To answer, when rvH^uired 7 308 

Value, ^eple^-in-..-.. 62 329 

AORKKD CASK — 

WitluMit prvvess 91 339 

AMKNPMENT— 

Pleading may be fi'evl on apwal 122 34S 

Ki:i of i>anioulars. 74 3S3 

AMOrNT— 

Juris.i:r»:on. ;u5;ioe 2 30^ 

4>4 



INDEX TO JUSTIOES' CODE. 436 

ANSWER— §Bc pAOB. 

Corporation, attachment 37 319 

Garnishment, nnsatisfiactory 44 322 

Title of land in dispute 7 808 

APPEAL— 

Bond. 121 347 

Bond, forcible entry * 132a 352 

Costs, liability of appellant 128 350 

None allowed, when 132 351 

Quashing of. 130 351 

Surety, liability of. 129 351 

Time of trial, proceedings. 124 349 

To district court 120 346 

Trial of, in district court 122 848 

APPEARANCE— , 

Attorneys. 202 374 

To action 9 309 

APPRAISEMENT— 

Attachment 32 317 

ARREST AND BAIL— 

After judgment 26 314 

Bond 20 312 

Bond by defendant 23 313 

Causes, affidavit 18 312 

Confinement of debtor 143 356 

Constable liable for escape 141 356 

Continuance and custody 24 313 

Counter-affidavit 25 313 

Discbarge of debtor 144 357 

Execution, must state if allowed 139 355 

Fees of jailor and sheriff. 142 356 

Judgment authorizing 118 345 

Order 19 312 

" 21 313 

Order of, execution of. 27 314 

** 22 313 

Order for, in execution 140 356 

Order for, summons 19 312 

Proceedings 23 313 

Replevin, failure to deliver property 69 331 

Trial, adjournment 80 336 

WitneHB disobeying subpoena 89 338 

ASSAULT AND BATl^ERY— 

Damages, no jurisdiction 8 309 



436 INDEX TO justices' code. 

ATTACHMENT— sk. page. 

Affidavit 28 315 

Appraisement 32 317 

Bond 29 317 

Bond, discharging 62 324 

Forthcoming bond 38 S19r 

Garnishee 87 319 

Garnishment order, service 546 326 

Inventory, priority.^ 34 318 

Jurisdiction of jastice 2 306 

Lien 51 323 

Officer, reseizure by 48 323 

Order of. 30 317 

Order, return day 31 317 

Perishable property 36 319 

Priorities 49 323 

Realty, certified to district court 54 325 

Return of officer.^ 50 323 

Several, execution of. 32 317 

ATTORNEYS— 

Appearance of. 202 374 

AUTHORITY— 

Deputy constable 198 378 

B. 

BAIL— 

Jurisdiction of justice 2 306 

BILL OF EXCEPTIONS 112 341 

112a 341 

" " Il2b 342 

BILL OF PARTICULARS 71 338 

72 338 

Amendment, continuance 74 338 

Failure to file 83 337 

Time of filing 73 333 

BLANK— 

Process, void 196 378 

BOND— 

Appeal 121 347 

Appeal, forcible entry 132a 352 

Appeal, who may take 133 352 

Arrest 20 312 

Arrest and bail, defendant may give 23 313 

Attachment , 29 317 

Continuance, forcible entry 165 364 



INDEX TO justices' CODE. 437 

BOND — Ck)NTINUED — SEC PAGE. 

Ckwtfl 186 369 

" « 187 370 

Ckxst, jmiediction of jofltioe 2 306 

Delivery, replevin 60 329 

DischargiBg attachments 62 324 

Forthcoming, attachment 33 318 

Indemnity to constable leaving goods 161 358 

Indemnity to officer levying 162 358 

Jurisdiction of justice, |300 3 307 

Jurisdiction of justice, $600 4 307 

New appeal bond 131 361 

Replevin 67 828 

Replevin, feilure to file 70 331 

Stay of execution.. 134 362 

a 

CHALLENGE— 

Jury 103 340 

" 104 340 

CHANGE OF PLACE OF TRIAL (see next heading) 76 334 

Papers 77 335 

CHANGE OF VENUE— 

Costs.. 78 336 

" - 79 335 

Township 76 334 

CLERK— 

Of district court, duty on appeal 123 349 

CODE— 

Application of justices' 204 374 

Applies to justice, when 185 369 

COLLECTIONS— 

Constable 183 368 

" 184 368 

COMPLAINT — 

Forcible entry 162 364 

CONFESSION OF JUDGMENT 5 307 

For costs, change of venue 78 335 

CONSTABLE 172 366 

Authority of. 181 367 

Collections by 183 368 

Deputy 197 373 

Deputy, authority, fees 198 373 

Duties of. 176 367 

Duties of, jury 101 340 
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CONSTABLE— Continued— arc. PAet 

Jurisdiction of justice 2 306 

Liability of, execution, negligence- 145 367 

Liable for escape 141 366 

Powers of..! 177 367 

Powers, liabilities 176 367 

Return of. 178 367 

" " 179 367 

** " 180 367 

Special, appointment of 172 366 

Special, authority 173 366 

Special, liability justice 174 367 

CONTEMPT— 

Defined 199 373 

Judgment ^ 201 373 

Jurors, failing to attend 100 340 

Punishment 200 373 

Witness 89 338 

CONTINUANCE— 

AflSdavit, ninety days 82 336 

Amendment, bill of particulars 74 333 

Arrest and bail 24 313 

Attachment 36 318 

Fifteen days 81 336 

CORPORATION — 

Foreign, service of sommons on« 16 311 

Garnishee, answer 37 319 

Garnishment of.. 64a 325 

Summons, service of. 13 310 

Verification of allegation concerning 84 337 

COSTS— 

Action against garnishee 43 321 

Appellant liable for 128 350 

Bond 186 369 

" 187 369 

Care of live stock seized 148 367 

Change of venue 78 336 

Execution for 157c 361 

Garnishment 40 320 

Ofier to confess judgment 117 345 

Security for 186 369 

'• 187 370 

Witness fees, party liable 88 388 

CUSTODY— 

Arrest and bail 24 813 
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DAMAGES- «, p^e.. 

Assault and battery, jurisdiction 8 309 

Officer, purchasing property, execution sale 147 357 

Replevin ^ 66 330 

" .' 67 330 

Witness liable, for refusing to testify 91 339 

DEPOSITION— 

CJode applies. 92 339 

Jurisdiction of justice 2 306 

DEPUTY— 

To serve process 197 373 

DISABILITY— 

Justice, or absence rr.7r.^.^>>^^^ ^. . . . .^ 196 372 

DISMISSAL— 

Judgment 113 343 

DISTRICT (X)URT— 

Appeal to 120 346 

DOCKET— 

Custody of. 191 372 

Index to... 190 371 

Justice, entries 188 870 

E. 

EARNINGS— 

Exemption, garnishment 157 361 

*' " 157a 361 

ELECTION— 

Cases, jurisdiction of justice 2 306 

ERROR — 

Forcible entry and detainer 171 366 

EVIDENCE— 

Entries on docket 189 371 

EXCEPTIONS— 

Forcible-entry case 169 365 

EXECUTION— 

After stay 136a 353 

Against property on leased premises 153 360 

Alias writs 154 360 

Apx>eal quashed .• 130 351 

Arrest and baiU 27 314 

, Balance, attachment 47 322 
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EXECUTION— Ck)NTiNUED-- tBc. pao«. 

Blank, void 196 373 

Coste 157c 361 

CJosts of care of live stock 148 357 

Costs, trial of right of property 152c 360 

Defined 139 355 

Qpcket 188 370 

Forcible entry and detainer 170 365 

" *' *" 171 366 

Inventory, return of. 149 358 

Issue of, in five years 137 355 

Joint debtors 140 356 

Jurisdiction of justice- 2 306 

Levy, indemnity bond to constable leaving goods „ 151 358 

Levy on live stock 148 857 

Liability of constable 145 357 

Property taken under, not to be replevied 56 327 

Return unsatisfied, garnishment. 155 360 

Sale, goods unsold.... 150 358 

Sale, notice 146 357 

Without demand, on what judgment 138 355 

EXEMPTION — 

Earnings, garnishment 157 361 

" " 157a 361 

F. 

FEES — 

Clerk's, dismissal of appeal 124 349 

Deputy constable 198 373 

Officer levying on livestock 148 357 

Special constable 173 366 

Witness, liability of party for 88 338 

FINE — 

Contempt 200 373 

Justice, buying judgment 203 374 

Witness, for refusing to testify 90 338 

FORdtBLE ENTRY AND DETAINER 158 362 

Appeal bond 182o 852 

Bond for continuance 165 364 

Continuance, eight days, unless bond is given 165 364 

Default 164 364 

Exceptions to decisions of justice 169 865 

Judgments, when not a bar 160 363 

Jurisdiction 158 362 

2 306 

169 36^ 
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FORCIBLE ENTEY AND DETAINER— Continued— sxc page. 

Jury trial 167 365 

" " 168 365 

Notice, three days', to leave 161 363 

Trial by justice.- 166 864 

a 

OARNISHMENT— SEE "Attachmbnt"— 

Action aj^inst garnishee 43 321 

Affidavit 37 319 

155 360 

At commencement of action- 54a 325 

Contempt, answer 41 321 

Discharge 46 322 

Disposition of property 42 321 

Examination 39 320 

Exemption, earnings 157 361 

" •* 157a 361 

Judgment 45 322 

Judgment, satis&ction 47 322 

Liability.- 51 323 

Money paid into court 40 320 

Order of, issuance 156 361 

Order, service 546 326 

Publication, continuance b4d 326 

Service 38 320 

Trial 44 322 

" 54c 326 

GUARDIAN — 

For suit 10 309 

L 

IMPRISONMENT— 

Judgment, authorizing 118 345 

INDEMNITY— 

Bond, protecting officer levying 152 358 

INDEX — 

Docket 190 371 

INFANT — 

Plaintiff, guardian or next friend 10 309 

INSTRUCTIONS — 

Jury 106 340 

INSURANCE— 

Company, service of summons on 14 311 

INVENTORY- 

Return of, by constable levying execution 149 358 
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J. 
JUDGMENT— 

Arrest and bail, after.^.., , 26 314 

Authorizing arrest 118 345 

Confession of.... 5 307 

Confession of, change of venue 78 335 

Confession of, coste 114 343 

Contempt 201 373 

• Default 114 343 

Dismissal 113 343 

Dockets 188 370 

Execution, issue of, in five years 137 355 

Forcible-entry case 168 365 

Forcible entry not a bar 160 363 

For costs, confession of, change of venue 78 335 

Garnishment 45 322 

" 47 322 

Justice not to buy 203 374 

Offer to confess, costs , 117 345 

On confession, no appeal 132 351 

Opening, default 114 343 

Eenditionof. 115 344 

Replevin 66 330 

Stay of execution not allowed, in what cases 136 353 

JURISDICTION— 

Of justices 1 306 

" 2 306 

Forcible entry 168 362 

" 169 363 

None — assault and battery, damages, slander, malicious 

prosecution, misconduct of officials, realty 8 309 

Of justice, confession of judgment 6 307 

Of justice, on account, bill, note, bond, $300 3 307 

On undertaking, $500 4 307 

Of justice, title of land 7 306 

Realty, attachment certified to district court 54 325 

Remission of part 116 344 

Replevin, $100 66 327 

Replevin, affidavit 62 329 

Set-off. 116 344 

Trespass, $100 6 307 

JURY— 

Challenge of. 108 340 

" 104 340 

Docket, entry 188 370 

Drawing ofL 97 339 



INDEX TO justices' CODE. 443 

JURY — C!0NT^T7BD — SBC. PAO«. 

I>Qty of.... : ^ 102 340 

Failure to agree ^.* 109 341 

Forcible-entry case 167. 365 

Instructions 106 340 

Keeping together 107 341 

LiabiUtyof, 100 340 

Oath o£ 105 340 

Summona for.. 98 340 

Trial, amount $20 or under, no appeal 132 351 

* Trial by, number of„ 95 339 

Trial, right of property 1526 359 

JUSTICE— 

Actions against, jurisdiction 8 309 

Disability of. 195 372 

Liability for special constable 174 367 

Liability, replevin 70 331 

Term expiring 133 352 

L. 

LANDLORD AND TENANT— 

Not affected by levy not on their property 153 360 

LEVY— 

Alias execution 154 360 

LIABILITY— 

Justice, replevin 70 331 

LIEN— 

Attachment 34 318 

Of consignee, attachment 51 323 

LIVE STOCK— 

Officer's fees, for care 148 857 

M. 

MARRIAGE— 

Jurisdiction of justice.. 2 806 

MINOR— 

Service of summons on.« 16 311 

N. 

NEW TRIAL— 

Code applies 110 341 

NEXT FRIEND— 

Infant, party 10 30fr 

NOTE— 

Jurisdiction of justice, $300 8 807 
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NOTICE— nc, TABK. 

Forcible entry, three days' notice 161 363 

Of motion to diflcharge attachment 53 324 

New trial, application for 110 341 

" *• ** Ill 341 

Opening defaalt judgment. 114 343 

Sale, under execution 146 357 

To garnishee, answer onsatiflfactory 44 322 

o. 

OATH— 

Jurisdiction of justice.. : 2 306 

Jury... 105 340 

Special constable 172 366 

OBJECTION— 

Juror, trial oL 103 340 

OFFER TO CONFESS JUDGMENT— 

Coste.. 117 345 

OFFICER— 

Special, to serre papers 197 373 

ORDER— 

Attachment, contents... 30 317 

Attachment, return day 31 317 

Garnishment, service 546 326 

Of arrest, defined 21 313 

Of arrest, execution o£ 22 313 

Of arrest, docket 188 370 

Of arrest, how executed* 27 314 

Of arrest^ summons.. 19 312 

R 

PARTIES— 

Plaintiff and defendant, on i^peal 123 343 

PARTNERSHIP— 

Verification concerning. 84 337 

PENALTY— 

Constables, liability 184 368 

Officer failing to return inventory 149 358 

Officer purchasing property 147 357 

PERISHABLE— 

Property, attachment 36 319 

PLEADINGS — 

Amended, may be filed on appeal 122 348 

PRIORITIES— 

Attachment ^ 49 323 



INDBX TO JU8TICIB8' OODB. 445 

-PEOSONER— SMC PA0B. 

Ck)nfinement ofl 182 368 

Discharge, onlees ezpensee of; are paid. 142 356 

PROCEEDINGS— 

Gramishment ^ 64c 826 

156 361 

PROCESS— 

Blank, void. ^ 196 373 

Sheriff may aerve^ 205 374 

PUBLICATION— 

Attachment 35 318 

Garnishment, continuance 54ci 326 

PUNISHMENT— 

Contempt 200 373 

R 

REAL PROPERTY— 

Attachment certified to district coort 54 825 

Jurisdiction of justice 2 306 

Actions concerning, jurisdiction.. 8 309 

REPLEVIN — 

Affidavit 56 327 

Affidavit, jurisdiction 62 329 

Arrest, failure to disclose property 69 331 

Bond .'. 57 328 

Concealing property 69 331 

Damages, judgment 66 330 

Delivery bond 60 329 

Findings, by jury 64 330 

Judgment 65 380 

" 66 330 

Officer break buildings 68 331 

Trial, right of defendant 63 329 

Justification of sureties 61 329 

Return of property.- 60 329 

Summons 58 328 

Writ, constable^ 59 328 

Jurisdiction, $100 55 327 

RETURN— 

Constables 178 367 

" ^ 179 367 

" „ 180 367 

Day, order of attachment 31 317 

Officer's, attachment 50 323 

Summons 12 310 



446 INDEX TO justices' CODE. 

RIGHT OF PROPEETY— mc. pagk. • 

Claimed by third peraon 152a 359 

Trial, costa. 152c 360 

Trial ot 1526 359 

s. 

SALE— 

Attachment, perishable properiy 86 319 

Attachment, reseizure by officer^ 48 328 

Execution, goods unsold 150 358 

Officer not to purchase property 147 357 

SERVICE— 

Garnishments 38 320 

Summons and return 12 310 

Summons on jurors^ 99 340 

SET-OFF— 

Excess of, oyer jurisdiction 116 344 

SHERIFF— 

Process may be served by 205 374 

SLANDER— 

Jurisdiction of justice 8 309 

STAY— 

Execution, bond 134 352 

Execution, none in what caaee 136 353 

Execution thereafter 136a 353 

Execution, time 135 353 

SUBPCENA— 

Fees of officer 87 338 

Service of. 86 338 

Witnesses 85 338 

SUCCESSOR \ 194 372 

Docket, custody 191 372 

Docket 192 372 

Receipt 193 372 

SUITS— 

Pending, application of code 204 374 

SUMMONS— 

Action 9 309 

Blank, void t>.. 196 373 

Defined '.'. 11 310 

Forcible entry 162 364 

Forcible entry, service 163 364 

Garnishment. •. 54a 325 

Jurors, how served 99 340 

Jury.., 98 340 



INDEX TO justices' CODE. 447 

SUMMONS — Continued — rao. r^ox. 

Minor „. , 16 Sll 

Replevin 6S 328 

Replevin^ service .,. *,,*. 69 328 

Service and return*, , ,. 12 310 

Serviea on corporation , 13 310 

Service on foreign corporation^ 15 311 

BerTice on ineurance company.^ ^.*^. 14 Sll 

mTRETY — 

Appeal bond 129 361 

Replevin^ jiiBtiii cation of........ 61 329 

T, 

TIME — 

Anewer day, gEmiahee 37 319 

Appearance^ one houT« 17 311 

I Continuance^ atiacbraent 35 318 

I Contintiance^garniBhrnent-.... ,.♦..,„..,„......»..♦,...,.♦. 54d 3*i6 

■ Filing, bill of pankQlars 73 33,'i 

New trial..,..-. 110 341 

^ Trial appeal case .„„*. 124 349 

f^ TRANflCRIPT— 

Docket entry.,..., , 188 370 

Of papers, appeal 122 34S 

" „ 123 349 

I TRESPASfi — 

|] JuriBdintiont 1100*. ., *..... 6 307 

I TRIAL' 

f A ppeftl to district court 124 349 

'' .. .,.. 122 348 

Arrest and bail...... £5 3j:i 

Adjfmrnment , SO \YM 

Adjournment of, jury,,... 96 339 

Apreed i^se.n*.. *.... 94 339 

Atta(.'bmentj notice... 53 324 

Default.......... 83 337 

Forcible entry 166 364 

" *' ,..,. 167 mr^ 

GamiBhment.. ,.,,...., .*^^, , 44 322 

, 54c 326 

Jury.,, ,,„........,* 97 33U 

Jury, failure to agree 109 341 

Jury, keeping together.. 107 341 

Jury, objection tO 103 34U 

Jury, number ,... 95 3rsil 

Jufitice , 93 ^'.VJ 



44k8 mDBX TO justices' code. 

TRIAL — CONTI NIJKD — SBC. PAQK. 

One hour for appearance 17 311 

Rendition of judgment 115 344 

Replevin, by defondani 63 329 

Verdict of jury, entry 108 341 

u. 

CNDERTAKIKG-- 

Jurisdiction of juBtice, 1600 4 307 

Y. 

VENUE- 

(Change ot affidavit 76 335- 

VERDICT— 

Docket, entry on 108 341 

Forcible-entry case 168 365- 

VERIFICATION — 

Written instrument, account 84 337 

w. 

WITNESS — 

Arrea It for disobeying sabpoena 89 32S 

Fine, for refusing to testify 90 338 

Liability for damages, refusing to testify 91 339 

WRITTEN - 

Inijtrmnenti verilitation 84 337 
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